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Court of Appeals of the District of Columbia. 


No. 4174. 

State of Utah, Appellant, 

V9. 

Hubert Work, Sec’y, &c., et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 42225. 

State of Utah, Plaintiff, 

VS. 

Hubert Work, Secretary of the Interior, and William Spry, Com¬ 
missioner of the General Land Office, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill. 

Filed Feb. 11, 1924. 

/ In the Supreme Court of the District of Columbia. 

Equity. No. 42225. 

State of Utah, Plaintiff, 
vs. 

Hubert Work, Secretary of the Interior, and William Spry, Com¬ 
missioner of the General Land Office, Defendants. 

To the Supreme Court of the District of Columbia, Holding an 
Equity Court: 

The State of Utah, plaintiff, by its Attorney General, Harvey H. 
Guff, brings this its bill of complaint, on its own behalf, against 
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Hubert Work, a citizen of the State of Colorado, residing in the 
District of Columbia, and William Spry, a citizen of the State of 
Utah, and residing in the District aforesaid, in respect of the mat¬ 
ters and things hereinafter set forth. The State says: 

T. That the State of Utah is a sovereign State of the United States 
of America. That at the time of the filing of this bill the defend¬ 
ant, Hubert Work, was, and he still is, the Secretary of the De¬ 
partment of the Interior of the United States, and, as such, has 
charge of the administration of the laws of the United States re¬ 
lating to the public lands, and the administration of all land grants 
made by Congress including any portion of said public lands: and 
that the defendant, William Spry, was, and he still is, Commis¬ 
sioner of the General Land Office of the United States, the latter 
being one of the branches of said Department of the Interior, hav¬ 
ing immediate charge of the matter of the administration of the 
public lands of the United States, and of land grants made 
2 bv Congress, said Commissioner acting therein under the 
direction, supervision and approval of the Secretary of the 
Interior; and that each said defendant is sued in his official capacity 
as such Secretary of the Interior and the Commissioner of the Gen- 
eral Land Office, respectively, as hereinafter set forth. 

II. That by Act of Congress, approved July 12. 1894 (Chap. 188, 
28 Stat. 107) entitled “An Act to Enable the People of Utah to 
Form a Constitution and State Government, and to be admitted 
Into the Union on an Equal Footing with the Original States,” a 
grant of land was made to the State of Utah, said grant being 
thus— 

“Section 6. That upon the admission of said State into the Union, 
sections numbered two, sixteen, thirty-two and thirty-six in every 
township of said proposed State, and where such sections or any 
parts thereof have been sold or otherwise disposed of by or under 
the authority of any Act of Congress other lands equivalent thereto, 
in legal subdivisions of not less than one quarter section, and as 
contiguous as may be to the section in lieu of which the same is 
taken, are hereby granted to said State for the support of common 
schools, such i-demnity lands to be selected within said State in 
such manner a« the legislature may provide, with the approval of 
the Secretary of the Interior: 

Provided, That the second, sixteenth, thirty-second, and thirty- 
sixth sections embraced in permanent reservations for national pur¬ 
poses shall not. at any time, be subject to the grants nor to the in¬ 
demnity provisions of this Act, nor shall anv lands embraced in In- 
dian. military or oilier reservations of any character be subject to 
the grants or the i-demnitv provisions of this Act until the reserva¬ 
tion shall have been extinguished and such lands be restored to and 
become a part of the public domain. 

******* 

“Section 10. That the proceeds of lands herein granted for edu¬ 
cational purposes, except as hereinafter otherwise provided, shall 
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constitute a permanent school fund, the interest of which only shall 
ho expended for the support of said schools, and such lands shall 
not be subject to pre-emption, homestead entry, or any other entry 
under the land laws of the United States, whether surveyed or un¬ 
surveyed, but shall be surveyed for school purposes only. 

“Section 11. The schools, colleges, and university provided for in 
this Act shall forever remain under the exclusive control of said 
State, and no part of the proceeds arising from the sale or 
3 disposal of any lands herein granted for educational pur¬ 
poses, or of the income thereof, shall be used for the support 
of any sectarian or denominational school, college, or university.” 

III. That the said State of Utah duly accepted the grant so made 
to it by the Act of Congress of July 16, 1894, supra, and evidenced 
its acceptance in and by the provisions of Sections 1, 2, 3, 5, and 7 
of Article X and Section 1 of Article XX of its State Constitution, 
which was adopted by the people of the State on November 5, 1895, 
said sections being as follows: 

“Section T. (Article X.) The legislature shall provide for the 
establishment and maintenance of a uniform system of public 
schools, which shall be open to all children of the State, and be 
free from sectarian control.” 

“Section II. (Article X.) * * * The common schools shall 

be free.” * * * 

“Section III. (Article X.) The proceeds of all lands that have 
been or may be granted by the United States to this State, for the 
support of the common schools;” * * * “shall he and remain 

a perpetual fund, to be called the State School Fund, the interest 
of which only, together with such other means as the legislature 
may provide, shall he distributed among the several school districts 
according to the school population residing therein" * * *. 

:|e s|( jjc a|c $ jfc jjc 

“Section V. (Article X.) The proceeds of the sale of lands” 
* * * “granted by an Act of Congress, approved July 16, 1894, 

shall constitute permanent funds to he safely invested and held by 
the State; and the income thereof shall he used exclusively for the 
support, and maintenance of the different institutions and colleges, 
respectively, in accordance with the requirements and conditions 
of said Acts of Congress.” 

sK !fc sfc 5|c * $ 

“Section VII. (Article X.) All public School Funds shall be 
guaranteed bv the State against loss or diversion.” 

s|c 4: ♦ s|e >|c 5(c $ 

“Section 1. (Article XX.) All lands of the State that have been, 
or may hereafter be granted to the State hv Congress * * * 

“are hereby accepted, and declared to be the public lands of the 
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State; and shall be held in trust for the people, to be disposed of as 
may be provided by law, for the respective purposes for which they 
have been or may he granted, donated, devised or otherwise ac¬ 
quired.” 


4 That the final act obligating the United States and all its offi¬ 

cers to respect, observe and abide all the terms and conditions 
of the grant made to the State of Utah bv the said Act of Congress of 
July 16, 1894, supra, and which had been accepted by said State 
as aforesaid, was performed by and under the Proclamation of the 
President of the United States issued January 4, 1896 (29 Stat. 876), 
such proclamation reciting “that the terms and conditions pre¬ 
scribed by the Congress of the United States to entitle the State of 
Utah to admission into the Union have been duly complied with, 
and that the creation of said State and its admission into the Union 
on an equal footing with the original States is now accomplished.” 

That for the purpose of administering under, conserving and 
enjoying the grant of land made to the State of Utah, as aforesaid, 
the legislature of the said State created an agency of that State known 
as the State Board of Land Commissioners and clothed it with the 
authority and imposed upon it the obligation to administer, con¬ 
serve and safeguard said grant agreeably with the terms and pro¬ 
visions thereof and in promotion of all the objectives toward vhich 
the said grant had been made by the United States and accepted by 
the State of Utah. 

That the aforesaid State Board of Land Commissioner- had direc¬ 
tion. management, and control of all lands which had been, or 
might be, granted to the State of Utah by the United States and was 
invested with the power to lease or sell the same for the best inter¬ 
ests of the State and in accordance with the provisions of the laws 
and the constitution of the State. Said Board was abolished and 
all its powers and duties vested in a State Land Commissioner by 
Chapter 118 of the laws of Utah, 1921, and said laws, ever since 
their enactment, have continued to be and now are in full force and 
effect. 


That, by Act of Congress, approved May 8, 190*2 (Chap. 
5 683, 32 Stat. 118) entitled “An Act to make the provisions 

of an Act of Congress approved February twenty-eighth, eigh¬ 
teen hundred and ninety one (Twenty-sixth Statute, seven hundred 
and ninety-six), applicable to the State of Utah”, it was Provided: 


“That all the provisions of an Act of Congress approved February 
twenty-eighth, eighteen hundred and ninety-one, which provided 
for the selection of lands for educational purposes in lieu of those 
appropriated for other purposes, be. and the same are hereby, made 
applicable to the State of Utah, and the grant of school lands to paid 
State, including sections two and thirty-two in each township, and 
indemnity therefor, shall be administered and adjusted in accord¬ 
ance with the provisions of said Act, anything in the Act approved 
July sixteenth, eighteen hundred and ninety-four, providing for the 
admission of said State into the Union, to the contrary notwith- 
standing. 
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“Section 2. That wherever the words ‘sections sixteen and thirty- 
six’ occur in said Act, the same as applicable in the State of Utah 
shall read: ‘sections two, sixteen, thirty-two, and thirty-six,' and 
wherever the words ‘sixteenth and thirty-sixth’ Sections’ occur the 
same shall read: ‘second, sixteenth, thirty-second, and thirty-sixth 
sections’, and wherever the words ‘section sixteen or thirtv-six’ occur 
the same shall read: ‘sections two, sixteen, thirty-two or thirty-six’, 
and wherever the words ‘two sections’ occur the same shall read 
four sections’ ”. 


That the Act of Congress of February 28, 1891 (26 Stat. 796), 
which was made applicable to the State of Utah in the manner as 
just set out, amended sections 2275 and 2276 of the Revised Statutes 
in the matter of the terms and conditions pursuant to which lands, 
other than those specifically designated in the grants of lands for 
school purposes, may he selected by the States in lieu of or by way 
of indemnity for any specifically designated lands that are excepted 
from the grants or that are not immediately available under the 
grants. 


VI. That the grant act of July 16, 1894, supra, the provisions of 
the Constitution of the State of Utah, the Proclamation of Admission 
of said State into the Union, the enactments of legislature of said 

State, and the provisions of sections 2275 and 2276 of the Re- 
6 vised Statutes, as amended by the Act of February 28, 1891, 

all of which are referred to hereinbefore, constitute a compact 
or contract between the United States and the State of Utah. That 
the said State of Utah has always fully complied with each, every and 
all of the terms, conditions, stipulations and requirements of such 
compact or contract and has, by acts of its legislature and its execu¬ 
tive and administrative officers, provided for and effected public 
education within said state in accordance with every intendment 
of such compact of contract. That the State of Utah has provided 
for, constructed and maintained the public institutions which were 
to be, and are, aided by the aforesaid grant to it of lands for educa¬ 
tional purposes, all of which, necessarily, has been beneficial to the 
public interests of the United States as well as of the State of Utah. 

VII. That the grant of land aforesaid to the State of Utah for 
the support of common schools remains unadjusted in that the said 
State has neither acquired the legal title to all the lands specifically 
granted to it, to wit, sections two, sixteen, thirty-two, and thirtv- 
six of every township within said State, nor acquired legal title to 
all the lands which it has, by virtue of said grant and amended 
sections 2275 and 2276 of the Revised Statutes, a right to select 
by way of indemnity for or in lieu of some of the said specifically 
designated sections. That the fact that such grant remains unad¬ 
justed and unsatisfied has not been due to any neglect, failure or 
default upon the part of said State but is attributable, in the main, 
to the fact that a large number of said sections have not been identi¬ 
fied by survey, and to the further fact that some of said sections are 
within permanent public reservations established under authority 
of the United States. That any condition whatever which may be 
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responsible for inability on the part of the State of Utah promptly 
to acquire title to the sections specifically granted to it for 

7 common school purposes, or any incident in administration 
by the defendant, the Secretary of the Interior, or by the 

defendant, the Commissioner of the General Land Office, under 
the grant, that results either in an unlawful denial by said defend¬ 
ants, or either of them, of title in the State of Utah, to any section 
or sections specitically granted to it, or in the imposition upon said 
State of any condition to the free exercise of ownership by it of any 
such section or sections, if the conditions imposed be both violative 
of the rights of the State under said grant and repugnant to due 
process of law, is very seriously detrimental to the highest public 
interests of the said State and indicts upon said State an irreparable 
injury and financial loss. 

Y11I. That the aforesaid grant of lands to the State of Utah for 
common schools was and is a grant in prasenti. That such grant, 
because it was a legislative grant in prasenti, operated as an im¬ 
mediate transfer to the State of Utah of the legal title to all lands 
in said State, whether surveyed or unsurveved, which are com- 
prised in the aforesaid specific sections of every township in said 
State, subject, of course, to such exceptions as tlie law of the grant 
prescribed or annexed thereto. That a survey of the public lands in 
Utah into townships and sections merely serves to identify the sec¬ 
tions of land that were granted, in prasenti, and to give precision 
to the title that passed and vested under and by virtue of the grant. 

IX. That in the year 1909, the precise date being unknown to the 
State of Utah, Mr. H. E. Gregory, a geologist in the employ of the 
United States Geological Survey, a bureau of the Department of 
the Interior, of which the defendant, Hubert Work, as Sec- 

8 retary of the Interior, is the chief officer, reported to the 
Director of the said Survey that an inquiry and examination 

which the said geologist had made as to the general geological 
character of a single area of one hundred and sixty one thousand 
two hundred and eighty (161,280) acres, eighteen miles in length 
and eighteen miles in width at its greatest width, in the south east¬ 
ern portion of the State of Utah, in what is popularly known as the 
San Juan Country, had disclosed a geological condition which, in 
his judgment, was indicative of the possibility of the existence of 
oil and gas in such area; that he had been informed that small 
quantities of oil and gas had been discovered at some places in the 
area aforesaid and that “the existence of ‘oil seeps' in the San Juan 
Canyon has been known for many years.” That the representa¬ 
tions made in the report of the geologist, as aforesaid, were wholly 
based upon observations he had made in a reconnaissance investiga¬ 
tion of the Navajo Indian Reservation and information imparted 
to him by persons whom he met while making such reconnaissance 
investigation. That the geologist stated in said report: “The ex¬ 
ploration of the San Juan oil field whose results are here reported 
covered only three days in the latter part of July, 1909 — a period 
of time manifestly too short for detailed study—and the data here 
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presented was obtained largely through courtesies extended by Mr. 
E. L. Goodridge, of the San Juan Oil Company, and Mr. A. L. 
Ruplee, of Bluff” * * * “The boundaries of the San Juan 

oil field have not been determined.” 


That the aforesaid area of 101,280 acres includes the several sec¬ 
tions of land specifically described hereafter in this bill of com¬ 
plaint. That at no place in the geologist’s report, as aforesaid, nor 
in any paper or thing that formed an exhibit thereto or part thereof, 
was there stated or reported any fact as within the knowledge of 
the geologist or as within the information he had imparted to 
9 him, from which it could he inferred or deduced that any 
part of the several sections of land specifically described here¬ 
inafter in this hill of complaint was known to said geologist, or to 
anyone else, then or at any other time, to be land upon which oil, gas 
or any other mineral had been discovered, or to be land of known 
value for oil, gas or any other mineral. That neither in the re¬ 
port as aforesaid, nor otherwise, did the geologist either classify or 
characterize any part of any of the several sections of land specifi¬ 
cally described hereinafter in this hill of complaint as land known 
to contain valuable or any other deposits of oil or gas, nor did the 
geologist either in his report or otherwise express an opinion that 
any part of any of such several sections of land contained oil, or 
gas or other mineral. That all that the said report of the said 
geologist contained with reference to the several sections of land 
specifically described hereinafter in this bill of complaint, was that 
they were within an area which had not been the subject of a 
“detailed study” by the geologist, and whether within the bound¬ 
aries of the San Juan oil fields was not determinable, because the 
boundaries thereof “have not been established”, but that the char¬ 


acter of the general geological structure of the entire area of 161.- 


280 acres, to the extent that such character had been ascertained 
in a reconnaissance examination that “covered only three days in 
the latter part of July, 1909’, suggested to the geologist the pos¬ 
sibility of the existence of oil or gas in some part or parts of such 


area. 

X. That at a time when neither the Geological Survey nor the 
General Land Office had any data before it relating to the pos¬ 
sibility of deposits of oil pr gas in any part of the several sections 
of land specifically described hereinafter in this bill of com- 
10 plaint other than what appeared in the report of the geologist, 
as aforesaid, and in the papers, if any, that accompanied such 
report; that at a time when neither the said Survey nor the General 
Land Office, nor any bureau, branch or office of the United States 
Government, or of the Government of the State of Utah, had knowl¬ 
edge of any fact tending to show that any part of the several sec¬ 
tions of land specifically described hereinafter in this bill of com¬ 
plaint was mineral in character and valuable for oil, or gas. or any 
mineral; and that at a time when, so far as is known to the State 
of Utah, no person had knowledge of any such fact, the General 
Land Office and the then Acting Secretary of the Interior, the lat¬ 
ter then having no knowledge or information as to the possibility of 
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the existence of deposits of oil, gas or any mineral in any of the lands 
comprising the said area of 101,280 acres other than what was con¬ 
tained in the report of Mr. IT. E. Gregory, geologist, as aforesaid, 
concurred in an action that became effective on October 4, 1909 
as a withdrawal of 1,128,900 acres of the public domain in the 
State of Utah, including the aforesaid area of 101,280 acres, such 
withdrawal being in terms as follows, to wit: 

October 4, 1909. 

The Honorable the Secretarv of the Interior. 

Sir: 

In accordance with vour orders I have the honor to submit the 
following recommendation which covers approximately 1,120,900 
acres of land which is now being surveved under the provisions of 
the act of May 27,1908 (35 Stat. 348).' 

Temporary Petroleum Withdrawal. 

In aid of proposed legislation affecting the use and disposition 
of the petroleum deposits on the public domain, all public lands 
in the accompanying lists are hereby temporarily withdrawn from 
all forms of location, settlement, selection, filing, entry or disposal 
under the mineral or non-mineral public land laws, all locations or 
claims existing and valid on this date may proceed to entry in the 
usual manner after field investigation and examination. 

Utah. 


What will be when surveyed (Salt Lake Meridian) 

******* 

11 T. 41 S. R. 17 E. 

Ts. 40, 41 S. R. 18 E. 

Ts. 40, 41 S. R. 19 E. 

******* 

Yerv respeetfullv, 

FRED DENNETT, 

Commissioner. 


Approved by order and sent to General Land Office. 

FRANK PIERCE, 

Acting Secretary. 

XI. That the said withdrawal of October 4, 1909 was one of 
numerous withdrawals that were made pursuant to to a joint under¬ 
standing between the President of the United States and the Secre¬ 
tary of the Interior in the year 1909, which had been induced by rep¬ 
resentations to them by the Geological Survey, especially in said Sur¬ 
vey's letters of February 24, 1908 and September 17, 1909 to the Sec- 
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retary of the Interior, that the public interests then seemed to de¬ 
mand that means should be adopted (a) to prevent disposal of the 
public petroleum lands at nominal prices and thereby, and to that 
extent, to check overproduction and unnecesssary waste of petroleum 
and ( b) to forestall possible acquisition by private interests of title 
to all public lanads containing such deposits. That such conclusion 
was that the operation of the placer mining laws with respect to such 
deposits should be virtually suspended, until Congress had substituted 
for those laws legislation with respect to such deposits that would 
both allow of a more or less scientific development thereof under a 
measure of governmental supervision and a conservation of some of 
such deposits for governmental needs, notably the needs of the United 
States Navy. 

12 XII. That by Act of Congress of June 25, 1910 (Chap. 421, 
30 Stat. S47) entitled “An Act to Authorize the President of 
the United States to make withdrawals of Public Lands in Certain 
Cases,” authority was expressly given to the President, as follows: 

“That the President may, at any time, in his discretion, tempo¬ 
rarily withdraw from settlement, location, sale or entry any of the 
public lands of the United States including the District of Alaska and 
reserve'the same for water-power sites, irrigation, classification of 
lands, or other public purposes to be specified in the orders of with¬ 
drawal, and such withdrawals or reservations shall remain in force 
until revoked bv him or by an Act of Congress. 

“Section 2. That all lands withdrawn under the provisions of this 
Act shall at all times be open to exploration, discovery, occupation, 
and purchase, under the mining laws of the United States, so far as 
the same apply to minerals other than coal, oil, gas and phosphates.” 

That at a time, to wit, July 2. 1910. when neither the Geological 
Survey, nor the Commissioner of tlie General Land Office, nor the 
Secretary of the Interior, nor the President of the United States, nor 
any bureau, branch or officer of the United States Government, or of 
the government of the State of Utah, had knowledge of any fact tend¬ 
ing to show that any part of the several sections of land specifically 
described hereinafter in this bill of complaint was known to be min¬ 
eral in character and valuable for mineral, and had no knowledge or 
information of any fact whatever relative to the possibility of the ex¬ 
istence of oil, or gas, or any mineral, in the area referred to in the 
aforesaid report of Mr. II. E. Gregory, geologist, other than what was 
contained in such report, the Director of the Geological Survey and 
the Secretary of the Interior concurred in a recommendation to the 
President of the United States, which was adopted and approved by 
the President, such recommendation, adoption and approval consti¬ 
tuting a second order of withdrawal of the several sections of land 
specifically described hereinafter iu this bill of complaint, and other 
lands in Utah, and beiim in terms as follows: 


2—1174a 
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13 July 1, 1910. 

The Honorable the Secretary of the Interior. 

Sir: 

In accordance with your instructions 1 recommend the withdrawal 
for classification and in aid of legislation affecting the use and dispo¬ 
sition of petroleum deposits belonging to the United States of the fol¬ 
lowing areas in the State of Utah, involving approximately 581,504 
acres: 


Order of Withdrawal, Petroleum Reserve No. 7. 

It is hereby ordered * * * subject to all of the provisions, 

limitations, exceptions, and conditions contained in the Act of Con¬ 
gress entitled “An Act to Authorize the President of the United 
States to make Withdrawals of Public Lands in Certain Cases,” ap¬ 
proved June 25, 1910, there is hereby withdrawn for settlement, loca¬ 
tion. sale or entry, and reserved for classification and in aid of legis¬ 
lation affecting the use and disposal of petroleum lands belonging to 
the United States all of those certain lands of the United States set 
forth and particularly described as follows, to wit: 


Salt Lake Meridian. 


T. 41 S. R. 17 E. 

Ts. 40, 41, 42 S. R. 18 E. 

Ts. 40; 41, 42, S. R. 19 E 

******* 

Verv respectfully, 

GEO. OTIS SMITH, 

Director. 

July 1, 1910.—Respectfully referred to the President with the 
recommendation that the same be approved. 

R. A. BALLINGER, 

Secretary. 

Approved July 2, 1910 and referred to the Secretary of the In¬ 
terior. 

WM. H. TAFT, 

President. 

Referred to the Commissioner of the General Land Office for ap¬ 
propriate action. 

FRANK PIERCE, 

Acting Secretary. 
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XIII. That at a time, to wit, August 25, 1910, when neither the 
Geologieal Survey, nor the Commissioner of the General Land Offiee, 
nor the Secretarv of the Interior, nor the President of the 

%j • 

14 United States, nor any bureau, branch or officer of the United 
States Government or of the Government of the State of Utah, 
had knowledge of any fact tending to show that any part of the 
several sections of land specifically described hereinafter in this bill 
of complaint was mineral in character and valuable for mineral, the 
Acting Director of the Geological Survey and the Acting Secretary of 
the Interior concurred in a recommendation to the President of the 
United States that it was advisable to expressly confirm the order of 
withdrawal that was made on October 4, 1909, as aforesaid, to the ex¬ 
tent that it had not been vacated by due authority between that date 
and August 24, 1910, such recommendation being adopted and ap¬ 
proved by the President, the recommendation, adoption and approval 
being in terms as follows: 

August 22, 1910. 

The Honorable the Secretarv of the Interior. 

t/ 

Sir: 


On July 2, 1910, the President approved Petroleum Reserve No. 7, 
in the State of Utah. * * * certain of the lands included in 

Petroleum Reserve No. 7, had been previously withdrawn on October 
4, 1909, and for the confirmation of this withdrawal I make the fol¬ 
lowing recommendation: 


Order of Withdrawal. 


It is hereby ordered that that certain order of withdrawal made 
heretofore on October 4, 1909, in so far as the same includes any of 
the lands hereinafter described, be, and the same is hereby ratified, 
confirmed, and continued in full force and effect. 

Salt Lake Meridian, Utah. 


T. 41 S. R. 17 E. 

Ts. 40, 41, 42, S. R. 18 E. 
Ts. 40, 41, 42. S. R. 19 E. 


******* 

August 24, 1910.—Respectfully referred to the President with the 
recommendation that the same be approved. 

FRANK PIERCE, 

A cting Secretary. 

Approved August 25th, 1910 and referred to the Secretary of the 
Interior. 

WM. II. TAFT, 

President , 
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Kef erred to the Commissioner of the General Land Office for ap¬ 
propriate action. 

FRANK PIERCE, 

Acting Secretary. 

15 XIY. That none of the three orders of withdrawal as afore¬ 

said purported to withdraw any public lands of the Tinted 
States from the operation of that legislative contract between the 
United States and the State of Utah that arose out of the Congres¬ 
sional grant, in prsesenti. to that State of specific sections of tla* 
public lands in aid of common schools and the acceptance of such 
present grant by the State with express assumption bv it of the 
obligation to perform fully all the conditions and stipulations of the 
grant. That none of the three orders of withdrawal as aforesaid 
effected an amendment, alteration, modification or change of or in 
the law of the said grant. That nothing contained in the Act of 
Congress of June 25, 1910. authorizing the President to “temporarily 
withdraw” * * * “public lands of the United States” * * * 

“and reserve the same for” * * * “classification of lands,” 

clothed the President or anv officer of the United States with the 
power, exercisable by issue or execution of an order of withdrawal 
of lands for classification, to create legal evidence, or judicial proof, 
or a prima facie case that the lands described in a withdrawal order 
were mineral in character and valuable for mineral. 

That neither under said act of June *25. 1910. nor under any law, 

has anv officer of the United States Government, received from Con- 

#/ ' 

gress a mandate to demand and require of the State of Utah, as a 
condition precedent to recognition of that State’s title to a section 
of land specifically granted to that State, hut part of a whole town¬ 
ship temporarily withdrawn for classification pursuant to the Act 
of June 25, 1910, supra, that the State assume the burden of proof, 
and, at its own expense, adduce evidence entirely satisfactory to the 
I department of the Interior, that such section of land should 
1<> and must he classified by that Department as non-mineral 
land. 

XV. That it is the law of the grant of lands to Utah for school 
purposes, and has been ever since that grant was made, that no ex¬ 
ception of lands from that grant, because of character as and value 
for mineral, shall be adjudged and declared in the absence of legal 
evidence, adduced in accordance with due process, proving, as of 
the time of admission of the State into the Union (with respect to 
lands surveyed at that time), or as of the time of survey (with respect 
to lands not surveyed until after admission of the State into the 
Union), that discoveries of mineral had been made within the lands 
sought to be adjudged or declared excepted from the grant and that 
the discoveries were of such character and of mineral of such value 
as would suffice to justify a reasonably prudent man in defraying 
the expense and in performing the work essential to extraction of 
the mineral. 

That it is also of the law of the said grant that no exception of 
lands therefrom because of the mineral character and value thereof 
can be adjudged and declared upon testimony showing a discovery 
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of mineral after admission of tlie State into the Union (with respect 
to lands granted for school purposes and surveyed at time of admis¬ 
sion), or after survey (if survey was made subsequent to admission 
of the State into the Union). That it is now and always has been 
the law of the said grant, both with respect to school sections sur¬ 
veyed before admission of Utah into the Union and with respect to 
school sections surveyed thereafter, provided such sections at time 
of admission or at time of survey after admission, respectively, were 
not included in a permanent reservation for public purposes or had 
not been sold or otherwise disposed of. that a presumption obtains 
that the full legal title to such sections has passed to the State 

17 under the grant to it of school lands, and that the United States, 
the hand Department of the United States, or anyone claiming 

such sections upon the ground that their character and value for 
mineral excepted them from the grant to the State, must assume tlie 
burden of rebuttal of such presumption by affirmative proof, adduced 
in accordance with due process, of known mineral character and of 
known value for mineral at time of admission of the State into the 
Union, or at time of survey. 

XVI. That it is not and never has been of the power of the 
Secretary of the Interior, nor of the power of the Commissioner of 
the General Land Office, nor of' the power of the Director of the 
Geological Survey, nor of the power of the President of the United 
States, to amend, alter, modify or in anywise change the law of the 
grant of school lands to the State of Utah. That none of the several 
orders of withdrawal mentioned hereinbefore in this hill of enm- 
plaint. nor the Act of Congress of .Jline *2o, 1910. supra, conferred 
upon anv ollicer of the United States the power to prescribe any con¬ 
dition whatever with which the State of Utah must comply before 
its title to a section of land specifically granted to it by Congress in 
aid of common schools shall he recognized bv the defendants, or bv 
either of them, as having passed to and vested in that State. That 
all the conditions with which the State of Utah must comply before 
it shall be regarded by the defendants, or by either of them, as having 
acquired the title to any such section of land are prescribed in the 
Act of Congress that made such grant, and are discoverable not else¬ 
where. That it is not among the conditions prescribed in such 
grant, that, as the defendants and each of them have held and ruled, 
the State of Utah must either await a classification by the Depart¬ 
ment of the Interior of such a section of land as non-mineral 

18 in character, if such section be described in a withdrawal for 
classification or in aid of legislation or. in the alternative, must. 

at the expense of the State, adduce evidence to the satisfaction of 
the Department of the Interior that such a section of land is non¬ 
mineral in character, if the State would exercise unquestioned owner¬ 
ship of such section. 

XVII. That the only effort or attempt that has ever been made 
by any bureau, office. or ollicer of the l nited States to classify as 
mineral or non-mineral in character any part of the several sections 
of land specifically described hereinafter in this bill of complaint, not¬ 
withstanding that such sections have been withdrawn since October 4, 
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1 iM)!> for classification, lias been made by coercion upon (be Stale 
of Utah to abide a regulation of the Department of the Interior, which 
provides as follows, to wit: That in event of refusal by the State to 
assume (be burden of proof (a) that the lands in such sections were 
not known to be mineral in character at the time of survey thereof 
and (A) also that they were not then of such character as to be likely 
to induce prospecting of them with the reasonable hoj>e of discover¬ 
ing mineral, the Department of the Interior will permit individuals 
to proceed under the general public land laws to acquire an interest 
in such sections as property of the United States. That such regu¬ 
lation purports to render it essential to recognition of the State’s title 
to such sections, that the State assume the burden and expense of 
adducing proof enabling be Department of the Interior to make a 
classification of lands. That such regulation is contrarv to the law 
of the grant of lands to Utah for school purposes, in that under the 
law of such grant it is a presumption, a presumption that is a valuable 
property or right of the State, that a school section is not ex- 

19 ccptcd from the grant because of mineral character or value 
for mineral until shown to be of such character and such 

value by one asserting such character and such value and sustaining 
such assertion, with the burden of proof upon him to do so, by 
legal evidence adduced in accordance with due process. 

That the onlv data concerning the mineral character and value of 
the lands in the San Juan region in Utah that were withdrawn in 
the manner as hereinbefore set out. which is known to the State of 
Utah as having been gathered and reported to any bureau, office or 
officer of the Department of (lie Interior is contained in a report 
which was made to the (Geological Survey by Mr. (George E. (G. 
Woodruff in the latter part of 1010 or in the year 1911. That said 
report was founded on data collected in June. July and August 1910. 
That in said report it is represented that the data therein was obtained 
in a detailed investigation of tbc San Juan oil field that bad been 
authorized by the Secretary of the Interior “for the primary purpose 
of obtaining data upon which to classify the public land and. 
secondarily, to prepare a geologic report which might assist in the 
economic development of the field." That in said report Mr. Wood¬ 
ruff described the areas in which he found the most favorable con¬ 
ditions to the development of oil or gas. That none of such areas 
included any of the lands in the several sections specifically de¬ 
scribed hereinafter in this bill of complaint. That in said report it 
is represented that “practically all the geologic conditions point to the 
conclusion that very few flowing wells will be obtained," and said 
report concludes that “much remains to be determined before the San 
Juan field can be classed as a success or failure.” 

That two weeks before the filing of this bill of complaint, the De¬ 
partment of the Interior bad not established or defined the geological 
structure of a producing oil field in, adjacent to, or nearby 

20 the area described in the aforesaid order of withdrawal of 
October 4. 1909. That insofar as the said order of with¬ 
drawal and the two subsequent orders of withdrawal, to wit, of July 
2, 1910 and of August 25, 1910, hereinbefore set out, were for the 
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classification of lands as to their mineral or non-mineral character 
upon examination and investigations of them by officers of the 
(iovernment of the United States, such purpose and object has never 
been attained. That such purpose and object, owing to legislation 
by Congress in aid of which the several orders of withdrawal herein¬ 
before referred to were made, to which legislation specific reference 
is made hereinafter, has not been in contemplation hv any depart¬ 
ment of the United States government since, at least, the year 1911) 
and has been wholly abandoned since, if not before the year 1919. 
That such legislation affords and furnishes the modes, methods or 
means of effecting a classification of all public lands of the United 
States and fulfills, achieves and accomplishes all the purposes of the 
several orders of withdrawal hereinbefore referred to in this bill. 

XVTn. That before the making of the aforesaid withdrawal of 
October 4, 1909, the several sections of land that are specifically de¬ 
scribed hereinafter in this bill of complaint were outside any per¬ 
manent reservation for national purposes and outside any Indian, 
military or other reservation of any character whatever, were with¬ 
out known value for anv mineral whatever and had not theretofore 
been disposed of under the authority of any Act of Congress. That 
never at any time since before October 4, 1909 has any of such 
sections of land been included in anv reservation of anv character 

i/ • 

whatever, save and except the reservation for classification and in 
aid of legislation that A’as effected by the orders of withdrawal that 
were made on October 4, 1909, July 2, 1910 and August *2o, 
*21 1910 as aforesaid, and never at any time since before October 

4, 1909 and until the filing of this bill of complaint has any 
lands in anv of such sections been known to be mineral in character 
or valuable for mineral, and never at anv time since before October 
4, 1909 and until the filing of this bill of complaint has any lands 
in any of such sections been disposed of under the authority of 
any Act of Congress. 

And the State of Utah says that it is the law of its grant of lands 
for school purposes that no exception of lands therefrom, because 
of the existence of a reservation, shall be adjudged or declared un¬ 
less such reservation shall be one of “permanent reservations for na¬ 
tional purposes” or an Indian, military or other reservation existing 
at the time of admission of the State into the Union, viz., January 
4, 1896. And the State of Utah further says that Section 6 of the 
act of grant to it of July 16, 1894, supra, made a grant in praesenti, 
that attached to, became operative and was effective as such grant 
with respect to unsurveyed as well as surveyed sections upon admis¬ 
sion of Utah into the Union on January 4, 1896; that a survey 
made after admission of the State into the Union merely identifies 
land as one of the\ sections specifically granted to the State, merely 
delimits a particular area that had been granted, in praesenti, by the 
act of grant of July 16, 1894; that section 10 of the act of Congress 
of July 16, 1894 (28 Stat. 107), same being the act in pursuance 
of which Utah was admitted into the Union, expressly provides that 
all lands specifically granted to Utah for the support of schools and 
not excepted from such grant for any reason assigned in said act of 
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Congress, whether said lands be surveyed or unsurveyed, shall not be 
subject to any form of entry under any public land law of the 
United States “but shall l>e surveyed for school purposes only;’’ that 
the said act of grant does not expressly or otherwise provide 
22 that a reservation established after admission of the State of 
Utah into the Union, if such reservation purports to include 
or affect an unsurveyed or surveyed school section, shall operate to 
release or defeat the theretofore attached right of the State to such 
section under such grant. 

And the State of Utah further says, that nothing contained in 
Sections 2275 and 227(5 of the Revised Statutes, as amended by the 
act of Congress of February 28, 1891 (2(5 Stat. 790) which, as so 
amended, were made applicable to Utah pursuant to the provisions 
of the act of Congress of May 0, 1902 (82 Stat. 188), affects the said 
State’s right under its school grant to the several sections of land 
specifically described hereinafter in this bill of complaint; that 
said amended sections of tin* Revised Statutes provide, among 
things not pertinent here, that the State of Utah, at its option, may 
select other lands for any school sections that “are included within 
any Indian, military, or other reservation or are otherwise disposed 
of by the United StatesU that the several schools sections of land 
specifically described hereinafter in this bill of complaint have never 
been disposed of by the United States; that the defendants regard, 
treat, and purpose administering such sections as a part of the un¬ 
disposed of' and unreserved public domain of the United States 
which is now open to disposal as such under the general public land 
laws and intend, and will, if not restrained by the processes of this 
court, undertake to pass to numerous individuals an interest in such 
sections as parts of the undisposed of and unreserved public domain. 

XIX. That each of the three orders of withdrawal as aforesaid 
was a temporary withdrawal which was made in aid of legis- 
28 lation that would ameliorate, if not bring an end to condi¬ 
tions with respect to public lands of the United States which 
responsible officers of the United States Government had deemed to 
be inimical to the public interests. That the Act of Congress of 
June 25, 1910, supra, was and is legislation authorizing only tem¬ 
porary withdrawals. That the defendants do not, save when deal¬ 
ing with a State of the Union that has made a demand for recog¬ 
nition of title in it to granted school sections within a withdrawn 
area, assert or contend that a temporary withdrawal for classifica¬ 
tion is a disposal of lands by a reservation and segregation thereof 
that has removed such lands from the mass of public lands subject to 
disposal under general laws; that the defendants, when dealing with 
applications by individuals for interests in or entries for patents of 
lands described in a withdrawal for classification, admit that the 
lands described in the withdrawal are undisposed of and unreserved 
public lands of the United States subject to disposal under the gen¬ 
eral land laws; that the defendants, when dealing with a State of 
the Union that has made a demand for recognition of title in it to 
granted school sections within a withdrawn area, assert or contend, 
that before such lands can be regarded as subject at all to such grant 
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the withdrawal must be revoked bv some act of the President or of 

*.■ 

Congress specifically revoking it; that, however, the defendants, 
when dealing with applications by individuals under the general 
public land laws for interests in or entries for patents of lands de¬ 
scribed in a withdrawal order for classification, hold that it is not 
essential to allowance of such applications or the making of such 
entries that the withdrawal order first be revoked by some act of the 
President or of Congress specifically revoking it. 

XX. That the withdrawal statute of June 25, 1910, supra, under 
which the President made the aforesaid withdrawal orders of 

24 July 2, 1910 and August 25, 1910 and confirmed the afore¬ 
said withdrawal of October 4, 1909, expressly provides “that 

all lands withdrawn under the provisions of this Act shall at all 
times be open to exploration, discovery, occupation, and purchase, 
under the mining laws of the United States, so far as the same apply 
to minerals other than coal, oil, gas and phosphates.” That such 
provision in said statute is a legislative negation of the assertion or 
contention of the defendants that anv of the withdrawal order's afore- 
said operated to constitute a reservation or segregation of lands from 
the public domain, “the mining law T s of the United States” being 
applicable only to the unreserved public lands of the United States. 

That the withdrawal statute of June 25, 1910, supra, provides that 
the President may “temporarily withdraw from settlement, location, 
sale or entry” * * * “and reserve the same for” * * * 

“classification,” but does not either expressly or by necessary im¬ 
plication provide that such lands may be temporarily, or at all, 
withdrawn from the operation of the compact between the State 
of Utah and the United States with respect to the grant to that State 
of lands for school purposes. 

XXI. That the aforesaid withdrawal orders of October 4, 1909, 
July 2, 1910, and August 25, 1910 w T ere modified by the Act of 
Congress of July 17, 1914 (Chap. 142, 38 Stat. 509), entitled “An 
Act to Provide for Agricultural Entry of Land Withdrawn, Classi¬ 
fied, or Reported as Containing Phosphate, Nitrate, Potash. Oil, (las 
or Asphaltic Minerals.” That said Act provides (1st) that an agri¬ 
cultural entry would be permitted of withdrawn lands, if the ap¬ 
plicant for such entry would consent to a reservation of minerals to 

the United States, and (2d) that no applicant, or entrvman, 

25 should be denied the right to show’ that the withdrawn lands 
for w’hich he has applied or made entry are in fact non¬ 
mineral in character. 

The said Act of July 17, 1914 evinces knowledge by Congress that 
the numerous withdrawals of immense areas in the public land 
states must of necessity have been made without the gathering of evi¬ 
dence of facts tending to show that all parts of such areas were 
known mineral lands and valuable for mineral. That the lands 
in those areas were not permanently reserved for public purposes 

bv the United States under the withdrawal orders made bv the Presi- 
• 

dent, is demonstrated bv the fact that said statute of Tulv 17. 1914 

i i 
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permitted the making of any class of agricultural entry of such 
lands. 

That the said Act of 1914 was one of several legislative measures 
that tended to a classification in the future of the lands in the San 
Juan region in Utah that had been withdrawn on October 4, 1909, 
July 2. 1910, and August 25, 1910, as aforesaid. That while said 
Act contains the provision that one seeking to make any agricultural 
entrv thereunder of any lands that had been classified as mineral in 
character, may apply to 1 e heard in an effort to disprove the classi¬ 
fication. such provision was never applicable with respect to any 
lands in the several sections of land specifically described herein¬ 
after in this bill of complaint, for the reason that none of such lands 
has ever 1 een classified as mineral in character bv any of the three 
departments of the United States Government; and such provision 
could in no circumstances be invoked bv the State of Utah, for the 
reason that said Act of 1914 is not applicable with respect to any 
claim of any State under a grant of land for school purposes. 

That neither under the said Act of July 17, 1914. supra, nor 
under any law, is it possible for the State of Utah to take 
26 title to a section designated in the grant to it of lands for 
school purposes, under terms or conditions providing for a 
reservation to the United States of the mineral, or minerals, if any, 
in such section; and the defendant, the Secretary of the Interior, has 
so held and ruled. 

XXII. That the Act of Congress of February 25. 1920 (Chap. 
85, 41 Stat. 437, 441), entitled “An Act to Promote the Mining of 
Coal. Phosphate, Oil. Oil Shale, Gas, and Sodium on the Public 
Domain", commonly known as the leasing law, ful/filled and realized 
that object or purpose of the aforesaid withdrawal orders of October 
4, 1909, July 2, 1910, and August 25, 1910 which was stated to 
be “aid of legislation affecting the use and disposal of petroleum 
lands belonging to the United States”. That said Act was one, and 
the last, of several legislative measures that tend to a classification 
in the future of the lands that had been withdrawn for classifica¬ 
tion under the aforesaid withdrawals. 

It is provided in the first section of said Act— 

“That deposits of coal, phosphate, sodium, oil. oil shale, or gas, 
and lands containing such deposits owned by the United States, in¬ 
cluding those in national forests, hut excluding lands acquired under 
the Act known as the Appalachian Forest Act, approved March 1, 
1911, (Thirty-sixth Statutes, page 961). and those in national 
parks, and in lands withdrawn or reserved for military or naval uses 
or purposes, except as hereinafter provided, shall be subject to dis¬ 
position in the form and manner provided by this Act to citizens of 
the United States, or to any association of such persons, or to any 
corporation organized under the laws of the United States, or of any 
State or Territory thereof, and in case of coal, oil, oil shale, or gas, 
to municipalities": * * * 
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“Section 37. That the deposits of coal, phosphate, sodium, oil, oil 
shale, and gas, herein referred to, in lands valuable for such min¬ 
erals” * * * “shall be subject to disposition only in the form 

and manner provided in this Act”, * * *. 

‘27 That all the public land laws of the United States are now 

applicable to the lands that were withdrawn on October 4, 
1909, July 2, 1910, and August 25, 1910, to the extent and in the 
manner that all those laws are applicable to any other public lands 
of the United States. That by reason of the provisions of the with¬ 
drawal act of June 25, 1910, the withdrawal orders of October 4, 
1909, July 2, 1910 and August 25, 1910 were not effective to remove 
from the operation of the general mining laws any lands that were 
valuable for minerals other than coal, oil, gas and phosphates. 
That by virtue of the statute of July 17, 1914, supra, and from that 
date and until February 25, 1920, when the leasing law was enacted, 
any of the lands, if sought for agricultural development, and all 
mineral deposits, excepting coal, oil, gas, phosphates, nitrate, potash, 
and asphaltic deposits therein, if any, were appropriable under the 
public land laws; and on and after the said last stated date, and by 
virtue of the leasing statute and antecedent legislation, all the lands 
that were withdrawn on October 4, 1909, July 2, 1910 and August 
25, 1910, as aforesaid, and all mineral deposits therein, if any, 
have been appropriable under the said laws. 

XXTT1. That the defendants have held in their decisions gen¬ 
erally, and now hold, that the leasing statute was and is the legisla¬ 
tion in aid of which the aforesaid three withdrawal orders of Octo¬ 
ber 4, 1909, July 2. 1910 and August 25. 1910 were made, but they 
deny, when acting with respect to the grant of lands to the State of 
Utah for school purposes, that the said withdrawal orders were re¬ 
voked or rendered legally inoperative and ineffective by the leasing 
statute. This denial is arbitrary in that since enactment of the 
leasing statute, and solely in reliance upon its provisions, the de¬ 
fendants have done what the said withdrawal orders expressly 
28 prohibited and forebade, namely, have allowed the location 
of lands described in those orders for the purpose of pros¬ 
pecting on such lands with view of acquiring an interest in what¬ 
ever oil, or gas that prospecting may cause to be known to exist 
therein. 

That the State of Utah has contended before the defendants, but 
to no avail, as follows: 

That the aforesaid Acts of Congress of July 17, 1914 and February 
25, 1920. and other statutes, are the sole means any of the three de¬ 
partments of the United States Government has ever actually 
adopted and put into effect with any tendency whatever to produce, 
in the future, a classification of the lands that were withdrawn on 
October 4. 1009, July 2. 1910 and August 25, 1910; that the evident 
policy and purpose of the Government has been and is to effect a 
classification through the operation of present laws that allow of the 
development for agricultural purposes, by one interest, and the de¬ 
velopment for mineral value, if any, by another and different interest, 
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of any of the lands that were withdrawn on said dates; that the leas¬ 
ing statute and the Act of July 17, 1914 were the legislation in aid of 
which the aforesaid three withdrawal orders were made; that by 
reason of such legislation there has been a legislative revocation of 
such withdrawal orders. 

That, however, the defendants assert, that the withdrawal orders 
of October 4, 1909. July 2, 1910 and August 25, 1910 are still in 
force and effect as fully as though the leasing statute of February 
25, 1920 and the statute of July 17, 1914, supra, had never been 
enacted, and that such withdrawals constitute ( a) a present reserva¬ 
tion of the several sections of land specifically described hereinafter in 
this fill of complaint. ( b) a classification of such lands as oil or 
29 gas bearing lands, and (c) prima facie proof that such lands 
were known to be oil or gas bearing lands, and known to be val¬ 
uable for oil or gas on the date of survey thereof. And the State of 
Utah says that such assertion by the defendants is arbitrary (a) in 
that the said two Acts of Congress, by subserving and fully effectuat¬ 
ing all the objects and purposes of such withdrawals, constituted action 
bv Congress superseding and revoking «aid withdrawals which were 
revoked and canceled thereby. (/>) in that neither of the defendants, 
nor the President, nor anv oflieer of the United States has ever had 
1 efore him. either actually or constructively, anv fact or data from 

t «/ «/ 

which it could he inferred that any part of the several sections of 
land specifically described hereinafter in this bill of complaint were 
known, at any time, to contain deposits of oil. or gas. or any mineral, 
and to be valuable therefor, (r) in that it is a palpable absurdity to 
hold that lands that are appropriable under the public land laws gen¬ 
erally are. nevertheless, lands whose status is that of lands in a 
state of reservation, and (rf) in that such assertion, to wit, that cer¬ 
tain sections of land specifically described in a Congressional grant 
to Utah were excepted from such grant because known to contain 
oil or gas. and known to be valuable for such deposits, at the time 
of survey of such sections, is without any legal evidence whatever 
to support it. 

XXIV. That on June 19. 1911 the United States Surveyor Gen- 
oral for Utah approved the plats of the Federal Government s sur¬ 
veys of Townships 40 South Ranges 18 and 19 East. Townships 41 
South Range 17 East and Townships 41 South Ranges 19 East, all 
governed by the Salt Fake Meridian, in the State of Utah. That 
said plats of survey were approved by the Commissioner of the Gen¬ 
eral-Land Office on March 28. 1912 and May 24. 1912 and 
80 were filed in the United States Land Office at Salt Lake City, 
Utah, on July 2. 1912. 

The plats of survey aforesaid show among other sections, the fol¬ 
lowing sections; 

Sections 2. 10 and 80 in Township 40 South Range 18 East. 

Sections 10, 82 and 80 in Township 40 South Range 19 East. 

Section 2 in Township 41 South Range 17 East. 

Sections 2 and 10 in Township 41 S'oouth Range 18 East. 

Sections 2 and 80 in Township 41 South Range 19 East. 
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That none of the lands in any of the aforesaid sections was known 
on March 28, 1912, or on May 24, 1912, or on any date theretofore, 
or at any time since, to contain deposits of oil, or gas, or any minerals, 
or to be valuable for oil, or gas, or any mineral. That neither on any 
of the said dates, nor at any time theretofore or since, has either 
the State of Utah, or any of its officers or employes, or either of the 
defendants or any officer or employe of the United States, or anyone 
known to the State of Utah, had knowledge or information of any 
fact tending to show that a discovery of oil or of gas, or of any 
mineral whatever has ever been made in or on any of the lands in the 
sections of land specifically described immediately al>ove herein. 

That on the date of approval of said plats of survey, the afore¬ 
said sections of lands became definitelv and finallv described or iden- 
tified as lands that had become the property of the State of Utah by 
virtue of the grant to that State of lands for school purposes. That 
the State of Utah now is and at all times since before October 4, 1909, 
has been the owner in fee simple of said lands. 

That within the period from January 20, 1921 to April 20. 1921, 
nearlv nine years after approval of the plats of survey of the afore¬ 
said sections of land and approximately a year after enactment of 
the leasing statute of February 25, 1920. supra, applications 
31 were made to the Register and Receiver of the United States 
Land Office at Salt Lake City, Utah, for permits from 
the defendant, the Secretary of the Interior, to prospect said sections 
of land, with view to determining whether they, or any of them con¬ 
tained deposits of oil or gas, pursuant to section 13 of the leasing 
statute, act of February 25, 1920. supra, such applications having 
been filed on the date, by the persons, and for the lands stated, as 
follows: 


January 20, 1921, by W. J. Cooper, W. A. Stuart, and Grant L. 
Barker, for Section 36, Tp. 40 S. R. 19 E., and Section 2, Tp. 41 S. 
R. 19 E. 


Februarv 18, 1921, by Jesse W. Johnson, for Section 2, Tp. 40 S. 
R. 18 E. ‘ 


Februarv 18, 1921, by Jesse C. Brandon, for Section 16. Tp. 41 S. 

R. 18 E. * 

Februarv 18, 1921. bv William S. McCarthv, for Section 36. Tp. 
40 S. R. l‘8 E. 

Februarv 18, 1921, by Edward Lichliter, for Section 16, Tp. 40 

S. R. 18 E. 


Februarv 19, 1921, by William H. Folev. for Section 32, Tp. 40 
S. R. 19 E. 

February 19, 1921, by Harold W. Prickett. for Section 16, Tp. 40 
S. R. 19 E. 


Februarv 19, 1921, by Arthur C. Sullivan, for Section 2, Tp. 41 
S. R, 17 E. 

Februarv 19, 1921, bv Charles A. Quiglev, for N*/> and S'WVi 
Section 2. Tp. 41 S. R. 18 E. 

April 26. 1921 bv Isaac Smoot for Lots 1. 2. 3, and 4 Section 
36, Tp. 41 S. R. 19 E. 
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XXY. That the several tracts and sections of lands iniinediatelv 

«< 

above described which the several individuals aforesaid sought to have 
administered by the defendants as unreserved public lands of the 
United States subject to the operation and effect of the leasing statute, 
were of the lands that had been withdrawn on October 4, 1009, July 


2, 1910 and August 25. 1910 as aforesaid. That section 13 of the 
leasing act is expressly applicable only to public lands of the 
32 United States that “are not within any known geological 
structure of a producing oil or gas field’’ and specifies what 
shall be done by a permittee thereunder in prospecting lands for oil 
or gas. That Section 14 of that statute specifies the benefits that may 
be availed of by any permittee under section 13 who can establish, 
to the satisfaction of the Secretary of the Interior, that, as a result 
of prospecting, “valuable deposits of oil or gas have been discvered.” 

Tliat each of the several applications for permit, as aforesaid, con¬ 
tained a challenge of the title of thee State of Utah to lands in the 
application, such challenge being the assertion in each application 
that the land descril>ed therein had never Income the property of 
the State of Utah “l>ecause of the fact that said land was withdrawn 
Octof>er 4. 1909 and. bv Executive Order of Julv 2. 1910. embraced in 

/ «, t 

a Government Petroleum Reserve in which it has been ever since.’’ 
That each of said applicants for permit averred that the land to 
which it related was not within any known geological structure of a 
producing oil or gas field. 

That it was not alleged in support- of any of said applications for 

permit, nor has it ever l>een alleged in support of any of them, that 

(he land described in the application was known to contain deposits 

of oil. or of gas. or of any mineral. That no fact was alleged by any 

of said several applicants in support of his application for permit that- 

had anv tendencv whatever to show that the land described in his 
%/ */ 

application was known to the applicant, or to anyone else, at any 
time, to contain deposits of oil, or of gas, or of any mineral. Each of 
the said applicants averred that in his opinion the land described in 
his application was of a character to induce the prospecting thereof 
with view of determining whether it contained deposits of oil. or 
of gas. 


XXVI. That upon being apprized of the filing of the afore- 
33 said several applications for permit the General Land Office 
informed the Local Land Office at Salt Lake City, Utah, 
that : “the reservation of petroleum, if any. in the lands is not con¬ 
clusive evidence of their mineral character however, and if a showing 
can be made bv the State of Utah that the lands were in fact non- 
mineral at the date the township plat was approved and accepted” 
an application for a prospecting permit must he denied and title 
to the land recognized as being in the State. 

That on August 2, 1921, by letter of that date to the Register and 
Receiver of the United States Land Office at Salt Lake City, Utah, 
those officers were instructed by the Commissioner of the General 
Land Office, as follows: 
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“Where an application is filed for a permit to prospect for oil or 
gas under the act of February 25, 1920 (41 Stat. 437), upon school 
sections which are within petroleum reserves created prior to the 
survey of such sections” * * * “you are directed in all such 

cases, to require the oil applicant to sene notice upon that State 
that an application is filed and to advise it that if no protest is filed 
by the State within fifteen days from receipt of the notice, further 
action will be taken looking to the granting of a permit without fur¬ 
ther notice. Should the State file a protest against the granting of 
the prospecting permit, you will order a hearing at such date as is 
convenient for the Chief of Field Division who will have a rep¬ 
resentative at such healing and will advise the State thereof in order 
that it may appear and prove the non-mineral character of the lands 
in question.” 

That in conformity to the aforesaid instructions of August 2, 
1921 the State of Utah, in due time, filed in the said local land office 
a protest against each of said applications, basing such protest upon 
the ground that neither at time of admission of the State into the 
Union, nor at time of approval of the survey of the land applied for 
by the applicant for permit, nor at any time, was such land known 
to contain oil, or gas or any other mineral. That thereafter each of 
the said applicants for permit filed an answer alleging that by virtue 
of the aforesaid withdrawal orders of October 4, 1909, August 
34 2, 1910, and August 25, 1910 the State of Utah was without 

any right, title or claim to the land for which a permit was 
sought under section 13 of the leasing statute. 

That thereafter the Land Office at Salt Lake City, Utah, notified 
the said several applicants for permit and the State of Utah that a 
hearing had been authorized at which the burden would be upon 
said State to “prove the non-mineral character of the lands in ques¬ 
tion.” That on November 23 and 25, 1921 such hearing was held 
before the Register and Receiver of the United States Land Office at 
Salt Lake City, Utah. That the Land Department of the United 
States, under the title of the United States of America, intervened 
in the proceeding aforesaid between the State of Utah and the said 
several applicants for permit and such proceeding was had and 
prosecuted under the title and style “State of Utah, Contestant, vs. 
Edward Lichliter et al.. Contestees, United States of America, Inter- 
venor.” 

That at such hearing or trial three witnesses were sworn and testi¬ 
fied, two of them on behalf of the State of Utah and the other on 
behalf of the several applicants for permit, but no testimony or 
evidence of any character whatsoever was given or offered by the 
intervenor who, however, was represented at such hearing bv counsel. 

XXYU. That at the hearing as aforesaid John Bryce Forrester, a 
geologist, a witness for the State, testified that in August 1909 and 
again in October 1921 he went upon the area described in the orders 
of withdrawal of October 4, 1909, July 2, 1910 and August 25, 1910 
and made an examination of its geological structure and conditions 
thereon; that the only land in any of the sections of land involved 
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in the hearing upon which any exploration or drilling for oil 
35 or gas appeared ever to have been done was Section 32, Tp. 40 
S. R. 19 E; that upon such section drilling was done in the 
year 1909 to a depth of 500 or 600 feet without a discovery of oil or 
gas being made; that none of (he lands withdrawn as aforesaid are 
within a proven oil or gas field; that, in the opinion of the witness, 
no drilling on any of the lands described in the aforesaid orders of 
withdrawal has sufficed to prove that any part of the area withdrawn 
has a value for oil or gas: that, in the opinion of the witness, all the 
lands involved in the hearing should be classified as non-mineral in 
character. That testimony was elicited from the witness upon ex¬ 
amination of him by the Engineer of the United States Land Office at 
Salt Lake City, Utah, as follows: 


u 


Mr. Register: 


Q. Isn’t it true, Mr. Fori ester, that it is a gamble in any field that 
has not been tested for oil. A. Yes, it is a gamble. 

Q. Then wouldn't you say it is as good a gamble in this field as in 
any other field. A. 1 don’t think so; in my investigation of that, l 


think it is as good as any other.” 

That William Peterson, a geologist, a witness for the State, testified 
at such hearing that in 1913 and again in 1918 he made an examina¬ 
tion of the geological structure of the area described in the three 
orders of withdrawal as aforesaid: that, in his opinion, all the lands 
involved in the hearing are non-mineral in character and, therefore, 
he would not recommend to anyone the drilling of any of said lands 
for oil or gas; that, in his opinion, the drilling done on other lands 
in the area described in the withdrawal orders aforesaid have not 
sufficed to prove that any part of that area has a value for oil or gas. 

That at the hearing Christian Yrang, a geologist, a witness for the 
several applicants for prospecting permits, testified that in November 
1921, a few weeks before such hearing, he made a “rapid recon¬ 
naissance,” during the period of three days, or the entire area 
36 withdrawn on October 4, 1909, July 2, 1910 and August 25, 
1910; that he had “not made an intensive study of the strata” 
and was “not competent at this time to go into the genesis of petro¬ 
leum in that area;” that he noticed an oil seep on Section 2, Tp. 41 S. 
R. 17 E., one of the sections of land involved in the hearing; that, he 
“couldn’t say the seep there was of any special significance” and he 
would not. merely because of the seep, recommend drilling for oil on 
said section; that his reconnaissance did not bring to his notice any 
evidence of prospecting for oil or gas on any of the lands involved in 
the hearing; that, “on the assumption that it is possible to get oil,” he 
would “recommend to any substantial company to put down a deep 
test to find out what was at depth” on the sections involved in the 
hearing; that, however, he would not recommend to the several 
applicants for permit that they drill on the lands described in their 
applications, nor make such a recommendation to any one, “unless 
they could afford to lose money;” that while he had no knowledge 
that the lands involved in the hearing contained oil or gas, he was of 
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opinion that there is the possibility of securing oil;” that such pos¬ 
sibility is rested upon his “inference that they “should contain oil,” 
that such inference is that sands exposed on lands other than those 
involved in the hearing extend to and underlie the lands involved in 
the hearing. 

XXVIII. That the above summarization of all the testimony given 
and all the evidence adduced at the hearing aforesaid is an impartial 
and accurate summarization thereof and of all the testimony or evi¬ 
dence that has ever come before the defendants in the record of that 
proceeding in which such hearing was held. 

That each of the two geologists who testified for the State testified 
to longer and more experience as geologists and more knowl- 

37 edge of the lands involved in the hearing than was disclosed 
in the testimony given by the one geologist who testified for 

the applicants for permits. That no attempt has ever been made to 
impeach any witness who testified at such hearing or to impeach his 
testimony. That no attempt has ever been made to show that any 
witness had less knowledge of the lands involved in the hearing or 
less education and experience as a geologist than his testimony indi¬ 
cated. That there was no conflict between the testimony of one wit- 
ness and another as to any fact stated by any witness. That there 
was unanimity among the witnesses that none of the lands involved 
in the hearing was in the known geological structure of a producing 
oil or gas field. That there was unanimity among them that it was 
impossible for anyone to know that oil or gas existed in the lands in¬ 
volved in the hearing in advance of actual production of oil or gas 
therefrom. That there was no conflict in the testimony as to any 
fact testified to by any witness. That the only conflict in the testi¬ 
mony was a conflict or divergence of opinion, the one witness for the 
applicants for permits being of opinion that the geologic structure of 
the area was such as would cause him to recommend prospecting by 
one who “could afford to lose money,” while the two witnesses for the 
State expressed the opinion that they would not be warranted in 
recommending prospecting by anyone. 

That neither at said hearing, nor at any time throughout the pen¬ 
dency of the aforesaid proceeding in the Land Department of the 
United States, has there been brought into the proceeding any proof 
or evidence of any fact having any tendency whatever to show or 
cause it to appear that any of the sections or parts of the sections in¬ 
volved in such hearing was known to be mineral in character at time 
of withdrawal thereof on October 4, 1909, or at time of ac- 

38 ceptance of the survey thereof, or at any time. That at such 
hearing no fact was put in proof from which it would be pos¬ 
sible to infer that any part of any of the sections of land in question 
possessed, or ever possessed, any value whatever for any mineral 
whatever. That all the evidentiary facts testified to at such hearing 
tended to show that the sections of land in question were never known 
to be mineral in character. 

XXIX. That upon such testimony and evidence as was adduced 
at the hearing aforesaid, the Register and Receiver of the United 

4—4174a 
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States T>and Office at Salt Lake City, Utah, on June 26, 1922, citing 
as their authority the opinion of the defendant, the Secretary of 
the Interior, in Columbus C. Mabry, 48 Land Decisions 280, held 
and decided as follows: 


“It is our opinion that at no time did the State of Utah have any 
right, or claim to any portion of the aforesaid lands by reasons of 
the withdrawal and the fact that said withdrawal existed on the 
date of the approval of the township plat and the date of tiling of 
said plat in this office and further because said official order has 
never been vacated and that testimony adduced bv the State is not 
sufficient for this office to recommend the cancellation of the appli¬ 
cations (for prospecting permits), for the following reasons: 

(1) That the land was returned as petroleum and withdrawn 
under petroleum order. 

(2) That there are oil indications in the vicinity of the land in 
question, sufficient to justify a prudent man in expending money 
for development of same. 

It is our opinion that the State has not established the fact that 
this land is not valuable for oil and gas. We find for the protestee 
and recommend that the protest be dismissed." 


That at no plaee in the said decision of the said Register and Re¬ 
ceiver is it found that a discovery of oil, or gas, or any mineral had 
ever been made upon any of the lands to which that decision relates, 
nor does said decision find or hold that any lands to which it relates 
is known mineral land and known to be valuable for mineral. 

XXX. That from the said decision of the Register and 
39 Receiver, as aforesaid, the State of Utah appealed to the de¬ 
fendant, the Commissioner of the General Land Office, who, 
on February 19, 1923, citing as his authority the opinions of the 
defendant, the Secretary of the Interior, in Columbus C. Mabry, 
48 Land Decisions 280 and State of Louisiana, 47 Ibid. 366, held 
and decided, as follows: 

“Before the claim of the State could attach these lands had been 
included in a petroleum withdrawal and after that, while the with¬ 
drawal remains in force the State can only assert any valid claim 
by affirmatively proving the non-mineral character. In the opinion 
of this office the State has failed to prove the non-mineral character 
and therefore title is still in the Lnited States.” 


That a copy of the said decision of the Commissioner of the Gen¬ 
eral Land Office is annexed to this bill of complaint as exhibit “I” 
thereto and is hereby made a part of this bill of complaint as though 
fully set out therein. 

That at no place in the said decision of the Commissioner of the 
General Land Office is it found that a discovery of oil, or gas, or 
any mineral has ever been made upon any of the lands to which that 
decision relates, nor does said decision find or hold that any land 
to which it relates is known mineral land and known to be valuable 
for mineral. 
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XXXI. That from the said decision of the Commissioner of the 
General Land Office, the State of Utah appealed to the defendant, 
the Secretary of the Interior, who, on August 18, 1928, citing as 
his authority the findings and holdings in a decision by him of the 
said date in another and different case, that involved lands in an¬ 
other and different region in the State of Utah, affirmed in all 
things the aforesaid concurring decisions of the Register and Re¬ 
ceiver and the Commissioner of the General Land Office. That a 
copy of such decision of affirmance by the Secretary of the Interior 
is annexed to this bill of complaint as exhibit “II” thereto, 

40 and is hereby made a part of this bill as though fully set 
out therein. 

That a copy of that decision by the defendant, the Secretary of 
the Interior, of August 18, 1928, that related to lands other than 
the lands specifically described in this bill, but which, notwith¬ 
standing, the Secretary held controlled and ruled his judgment and 
required an affirmance by him of the aforesaid concurring decisions 
of the Register and Receiver and the Commissioner of the General 
Land Office, with respect to the lands specifically described in this 
bill, is exhibit “III” of this bill and is hereby made a part thereof 
as though fully set out therein. 

That on the 6th day of December, 1928 the State of Utah filed 
in this Court, Equity Xo. 4199o, its bill for an injunction to re¬ 
strain the Secretary of the Interior and the Commissioner of the 
General Land Office from enforcing that decision of the Secretary 
of the Interior, of August 18, 1928. which he held controlled and 
ruled his judgment and required an affirmance by him of those 
concurring judgments of the Register and Receiver and the Com¬ 
missioner of tlie General Office which are specifically referred to 
hereinbefore and relate to the lands specifically described in this 
bill of complaint. That an answer has been filed to said bill for 
injunction, and in such answer the defendants have averred (a\ that 
on December 26, 1928 the Secretary of the Interior recalled and 
vacated his said decision of August 18, 1928, ( b) that “The defend¬ 
ants have desisted from enforcing the findings and holdings made 
in respect to the land’’ to which that decision related, (c) that “no 
just cause longer obtained for withholding title to said land from 
the State of Utah,’’ (d) that the now demonstrated non-mineral 
character of the land” * * * “renders untenable the position 

taken by the Department in its decision” of August 18, 1928, 

41 and (>) that such decision was canceled, that such “findings 
and holdings” were abandoned, that the former “just cause” 

for denying Utah's title had ceased to exist, that a demonstration of 
non-mineral character of land had been made, and that a former 
Departmental position as taken in a Departmental decision had been 
made untenable, all because, and solely because, on the 24th of 
December, 1928, after the filing of such suit bv the State of Utah, 
the President revoked an order of withdrawal of March 4. 1912 “for 
classification and in aid of legislation affecting the use and dis¬ 
posal of petroleum lands belonging to the United States.” which 
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withdrawal the defendants had held constituted not onlv the char- 

«/ 

acter of reservation that excepts lands from the grant of school lands 
to Utah hnt prima facie proof that all lands described in the with¬ 
drawal order were oil or gas lands. 

And the State of Utah says that the arhitrairiness of the rulings of 
the Secretary of the Interior under the grant of school lands to that 
State is evident from the contents of the answer by said Secretary 
to Utah’s suit for injunction, as aforesaid, in that it does not lie 
in the power of the President of the United States to make or un¬ 
make a prima facie case of mineral character of any lands described 
in said grant by mere exercise of the President’s will to order, or 
to vacate, a withdrawal of lands for classification and in aid of legis¬ 
lation: that whether lands are or are not prima facie mineral in 
character is referrable exclusively to legal evidence adduced in ac¬ 
cordance with due process and an opinion on such evidence ex¬ 
pressed in consonance with judicial or quasi judicial powers and in 
observance of principles governing the exercise of those powers; that 
whether a ‘‘just cause’’ ever exists for “withholding title to said 
land from the State of Utah." and whether the mineral or non¬ 
mineral character of land has been “demonstrated,” are not 
42 matters for adjudication by the President under any law re¬ 
lating to the grant of lands to Utah for school purposes and 
are not matters he may properly be said to have adjudicated, (after 
institution of suit by Utah to have the judicial department of the 
government decree whether such “just cause” ever existed or whether 
such character bad been “demonstrated”), bv specifically revoking 
a withdrawal order which the Secretary of the Interior had in¬ 
sisted was and should remain in full force and effect. 


That on January 10. 1024 the defendant, the Secretary of the 
Interior, sua sponte. rendered another decision of affirmance of 
those concurring judgments of the Register and Receiver and the 
Commissioner of the General l and Office which relate to the sections 
of land specifically referred to hereinbefore. That a copy of such 
decision, sua "sponte. is exhibit “IV” of this bill of complaint and 
is hereby made a part thereof as though fully set out therein. 

That at no place in his said decision of August 18, 1923, and at 
no place in his said decision of January 10. 1924. did the Secretary 
of the Interior find that a discovery of oil. or gas. or any mineral 
has ever been made upon any of the lands to which those decisions 
relate, nor does either of said decisions find or hold that any of those 
lands was or is known mineral land and known to be valuable for 
mineral. 

That the aforesaid decision of January 10. 1924 held: 


That the grant, in pnesenti. of lands to the State of Utah for its 
common schools, made by Congress in 1894, gave the State no 
species of present right or interest to or in any unsurveyed lands; 
tliat no right or interest that ever in or 1o any lands vests in the 
State of Utah by virtue of such grant, in pnesenti, until the survey 
of the lands; that it must be presumed that Congress intended the 
work “reservations” as used in the sixth section of the act of grant 
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of 1894 to be inclusive in its meanhv* of the withdrawal orders for 
classification and in aid of legislation that were made on October 
4, 1909, July 2, 1910 and August 25. 1910; that while none 
43 of said orders of withdrawal effected an absolute exception of 
lands from the school grant to Utah, any one of said orders 
constituted a reservation that suspended the operation of such grant, 
and “that the State’s title could not attach until the reservation was 
extinguished” by act of Congress or of the President specifically re¬ 
voking or annulling it; that the aforesaid withdrawal orders consti¬ 
tuted “a petroleum reservation”; that “the effect of a petroleum 
reservation is to stamp the land as prima facie mineral in character”; 
that, because of such “petroleum reservation,” the burden was upon 
Utah “to satisfy the Department that the land should be classified as 
non-mineral, i. e. that the inference drawn from the geologic data 
which prompted the reserve can no longer be regarded as correct”; 
that “in view of the provisions of the leasing act for prospecting op¬ 
erations, evidence sufficient to warrant a classification of the land as 
non-mineral must be convincing that the land does not offer a 
favorable opportunity for prospecting operations”; that “careful 
consideration of the testimony convinces the Department that the 
geologic conditions warrant prospecting operations upon the lands 
involved herein.” 


And the State of Utah says that in imposing upon it the lmrden 
of proof as aforesaid, the defendants required disproof of a feigned, 
fictitious and pretended prima facie case of mineral character of the 
several sections of land hereinbefore specifically described, a prima 
facie case that was artificially and falsely alleged, in that “the 
geologic data which prompted the reserve” of such sections of land 


for classification and in aid of legislation, as aforesaid, was not data 


descriptive of any lands in those several sections as known mineral 
land, and was not data that included anv evidentiary fact concern- 
ing the character of those lands that would “stamp the land as 
prima facie mineral in character.*' 

That neither at the hearing as aforesaid, nor at any time thereto¬ 
fore or since, has either of the defendants, in any manner or in 
any degree, caused the State of Utah to know, or to he enabled to 
know with the observance of any degree of diligence by it. the 
legal evidence with respect to the lands involved in said hearing 
which the defendants have said they deemed sufficient as a 
44 prima facie case of known character of those lands as mineral 
lands, and the State says that it has never known, and has 
never been afforded any opportunity whatever of knowing, the 
strength or weakness of the alleged prima facie case which the de¬ 
fendants had required the State to rebut and. therefore, never has 
known the amount and character of evidence that was essential to 


rebut such alleged prima facie case. And the State further says 
that at the time the defendants imposed such burden of proof upon 
the State they, nor either of them, had any knowledge whatever 
of any legal evidence whatever tending to be determinative, if 
unrebutted, of the character of said lands as known mineral lands. 
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XXX1T. And the State of Utah further says that the defendants 
have arbitrarily sought and now seek to practically engraft upon 
the grant, in pnesenti, of school lands to the State of Utah novel 
conditions to the enjoyment of that grant by the State that are vio¬ 
lative of the law of said grant in that the defendants have held, as 
follows: 

A. That an order of withdrawal for classification and in aid of 
legislation that was first made on October 4, 1909. is virtually 
effective as. and is identical in all legal characteristics with, one 
of the “reservations” that excited at time of admission of that State 
into the Union and which the act of grant described as “reserva¬ 
tions” that worked an exception of lands from such grant in 
prsesenti: 

B. That such an order of withdrawal suspends the operation of 

such grant, in prsesenti. by causing an extinguishment of whatever 

right or interest the State of Utah had acquired thereunder to or 

in anv unsurveved sections of land that are described in such order 
• «. 

of withdrawal, and that such right or interest remains extinguished, 
notwithstanding that said sections may be surveyed after the mak¬ 
ing of such withdrawal, until the withdrawal has been specifically 
revoked by an act of Congress or of the President; 

C. That such an order of withdrawal is the legal equivalent of a 
disposal of the lands described therein by the United States; 

D. That such an order of withdrawal is an act of adjudication by 
the President, in accordance with due process, that all the lands 

described in such withdrawal are prima facie mineral in 
45 character, and that all sections specified in the school grant 
to the State of Utah and described in the withdrawal that 
were surveyed after the making of the withdrawal were, also prima 
facie, known to he mineral in character and valuable for mineral 
at the time of survey thereof, and. therefore, and also prima facie, 
are excepted from that grant; 

K. That, however, the State of Utah, without fiisl being appraised 
by the Department of the Interior of the facts proved in accordance 
with due process upon which the prima facie case of known min¬ 
eral character and value for mineral rests, will he permitted to assume 
the burden of rebuttal, at its own expense, of a prima facie case 
the strength or weakness of which the State has no means of know¬ 
ing, and. in event it carries such burden to the entire satisfaction of 
the Department of the Interior, the said Department will inform the 
President that the prima facie case of known mineral character and 
value for mineral which the President created by his order of with¬ 
drawal has. in the opinion of said Department, been completely 
rebutted and will request the President to disestablish the reserva¬ 
tion and to revoke the order of withdrawal, so that the grant, in 
pnesenti. of school lands to Utah, which Congress made in 1891, 
may become operative: 

F That, however, as the leasing statute of February 25. 1920 
provides for the prospecting of public lands of the United States 
with view of ascertaining whether such lands are mineral in ch.arac- 
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ler and of value for mineral, it will not be helpful to the State in 
establishing its title under its school grant if it carries the burden 
of proof only to the extent of proving that sections specified in that 
grant and withdrawn for classification and surveyed after with¬ 
drawal, were not at time of survey and never have been known to be 
mineral in character and of value for mineral. The State must also 
prove, and prove to an extent bringing conviction to the Department 
of the Interior, that there is no possibility that prospecting of those 
sections, twelve or fifteen years after the survey thereof, might result 
in a discovery of mineral. 

XXXI11. That the Secretary of the Interior and the Comrnis- 
sioner of the General Land Office, consistently with the actions of 

7 ft/ 

the Land Department complained against herein, have finally con¬ 
cluded, for no other assigned reasons than those referred to here¬ 
inbefore, and upon no other evidence or proof than that referred to 
hereinbefore, to hold, treat, regard, and administer the several sec¬ 
tions of land specifically described hereinbefore as a part of the 
public domain of the United States, and have signified an intention 


to grant permits to prospect such lands for oil and gas pur- 
46 suant to the 13th section of the leasing statute, aforesaid; 

and the defendants will give effect to such conclusion by 
issuing such permit, if not restrained from doing so by the process 
of this Court. That the defendant, the Secretary of the Interior, 
has declared finally closed in and before his Department all proceed¬ 
ings by the State of Utah in defense of its title to the said sections of 
land, and hence the only remedy remaining to the State to remove 
the cloud upon its title to said sections that is created by the con¬ 
clusion of the defendants, as aforesaid, and to avert the now threat¬ 


ened and impending issue by the defendants of such permits, and 
for relief generally from the rulings of the defendants that the 
sections in question are not the property of the ^tate of Utah but a 
part of the public lands of the United States, is the processes of 
equity. 

XXXIV. And the State of Utah further states that if the certain 


actions, rulines 


and decisions of the defendants hereinbefore set forth 


be permitted to stand, they will deprive the State of Utah of its 
rights and of its property under the land grant made by Congress 
as aforesaid, will impose conditions upon said State not provided 
for in said grant, will impair and diminish the value of said grant 
to said State; will be in violation of the statutory contract accom¬ 
plished and effected by the said act of grant, supra; will limit, and, 
to the extent of the several sections of land in question, will defeat 
the will of Congress as expressed in said grant, and this too after 
the said grantee has performed, in full, all the conditions in consid¬ 
eration whereof the grant was made: and will further result (a) 
in similar acts, rulings and decisions of the defendants involving 
many hundreds of sections, and many thousands of acres of 'land 
that are the property of the State of Utah, (/>) in requiring 
47 a multiplicity of suits by the States against permittees, entry- 
men and patentees under the United States, and (c) in the 
unlawful deprivation of the property of the State of Utah without 
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due process of law, without compensation, and without the consent 
of the State, all to its irreparable loss, damage, and injury, and for 
which the State of Utah has no adequate remedy of law. and is 
otherwise remedyless, except in equity. 

Wherefore, the premises considered, the State of Utah prays: 

I. That the process of this Court issue directed to the defendants, 
Hubert Work. Secretary of the Interior, and W illiam Spry. Com¬ 
missioner of the General Land Office, requiring them, and each of 
them, to appear and make answer under the foregoing bill of com¬ 
plaint. 

II. That, upon the tiling of this hill, or at such short day there¬ 
after as shall be fixed by the Court, a preliminary order may issue 
herein restraining and enjoining, pendente life, the defendants, 
their successors in office, and each, every and all persons claiming 
to act under their, or either of their, authority or control, from en¬ 
forcing any or either of the certain findings, rulings, holdings, and 
decisions mentioned and complained of in the foregoing bill of com¬ 
plaint, or from issuing permits to prospect for oil or gas the sections 
of land in question, or from asserting that said sections are m part 
of the public domain of the United States that was of known char¬ 
acter as mineral lands and of known value for mineral on the date 
of completed survey thereof, or on any date. 

III. That, upon final hearing, said restraining order and injunc¬ 
tion may he made perpetual, and that mandatory injunction 

48 may issue against said defendants, commanding and requir¬ 
ing that each of the certain rulings, holdings, and decisions 
aforesaid be vacated and set aside and that all the rights granted 
and secured to the State of Utah under the certain granting act 
herein aforesaid with respect to the sections of land in question be 
recognized, respected and given their full legal force and effect, 
excluding from any and all consideration in connection with such 
rights, those rulings, holdings, and decisions referred to in the fore¬ 
going bill of complaint. 

IV. And that the State of Utah may have all such other and fur¬ 
ther relief as the nature of its case may demand and require, and 
as mav be agreeable to equity. 

THE STATE OF UTAH, 

By HARVEY H. CLUFF, 

Attorney General. 

PATRICK H. LOUGH RAN, 

Mills Building, Washington, D. C., 

Attorney for Plaintiff. 


The defendants to this bill of complaint are: 

I. Hubert Work, Secretary of the Interior. 

II. William Spry, Commissioner of the General Land Office. 
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State of Utah, 

County of Salt Lake, ss: 

Before me, the undersigned, a Notary Public in and for the 
County of Salt Lake, State of Utah, personally appeared Harvey H. 
Cluff who, being by me first duly sworn, on oath, says: That he 
is the Attorney General of the State of Utah, said State being the 
Plaintiff named in the foregoing and annexed bill of complaint; 
that he has read the foregoing bill of complaint and is acquainted 
with the contents thereof, and that the several matters and things 
therein set forth and contained are true, as he verily believes, and 
that as such Attorney General he is authorized to file said bill. 

HARVEY II. CLUFF. 


Subscribed and sworn to before me this 5th day of February, 
1924. 

GUDVOR BURTON, 

Notary Public, Salt Lake County, Utah. 

My Commission expires May lb, 1927. 

49 Exhibit I. 


In reply please refer to—Salt Lake Oitv 028440-027908-028444- 
028445-028474-028475-028476-028477-028490-029649. “H” OAB. 

2x R. and R. lx C. F. D. W.JM. 


Department of the Interior, 

General Land Office. 

Washington. 

lx. February 9, 1923. 

Address only the Commissioner of the General Land Office. 
State’s protests dismissed subject to appeal. 

State of Utah 
vs. 

Edward Lichliter, Jesse C. Brandon. Jesse W. Johnson, 
Charles A. Quigley, William S. McCarthy, William H. Foley, 
H. W. Prickett, Arthur C. Sullivan, Isaac A. Smoot, W. .1. 
Cooper, W. A. Stuart, and Grant L. Baker. 

Register and Receiver, 

Salt Lake City, Utah. 

Gentlemen : 

The above-entitled case involves oil and gas prospecting permit 
applications 027908, 028444, 028445, 028446. 028474. 028475, 

5—4174a 
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028476, 028477, 028490, and 029649, by the parties above named, 
for the following lands: 


All of See. 36, T. 40 S., R. 19 E. 

All of See. 2, T. 41 S„ R. 19 E. 
50 All of See. 16, T. 41 S., R. 18 E 
All of See. 2, T. 40 S., R. IS. E. 
All of See. 16, T. 40 S., R. 18 E. 

All of See. 36, T. 40 S., R. 18 E. 

32, T. 40 S., R. 

16, T. 40 S., R. 

2, T. 41 S., 

2. T. 41 S., 


19 

19 


E. 
E. 

R. 17 E. 
R. 18 E. 


All of See. 

All of See. 

All of See. 

All of See. 

Lots 1. 2, 3. 4. See. 36, T. 41 S., R. 19 E., all of the Salt Lake 
Meridian, and it eomes before this offiee on appeal from your de- 
eision dated June 26, 1922. reeommending dismissal of the protests 
of the State of Utah against said prospeeting permit applieations. 

All of the townships involved were withdrawn bv the Seeretarv 
of the Interior on Oetober 4, 1909, and were plaeed in Petroleum 
Reserve Xo. 7 by Executive Order of July 2. 1910, which was a 
‘■'withdrawal for classification and in aid of legislation affecting 
petroleum deposits.” There was a further Executive Order dated 
August 25, 1910, ratifying the earlier withdrawals. 

Plats of survey of the townships given, or at least of all the lands 
involved, were approved bv the Surveyor General June 19, 1911, 
and were filed in your office July 2, 1912. 

The State of Utah protested each of the applications separately 
on the grounds that the lands was not, at the time of the State’s 
admission into the Union or at the time of the approval of the sur¬ 
vey. known to be valuable for mineral or coal, that it has never 
had any value as mineral land; and that consequently, the land 
passed to the State absolutely and without reservation under its 
grant for the use of its common schools. 

Each applicant answered that the State never had any right, title, 
or claim to the land because of the withdrawal prior to the ap¬ 
proval of the plat of survey, which withdrawal had never been va¬ 
cated. 


51 Each of the cases was set for hearing and notices were 

issued. When the case against Edward Lichliter, serial num¬ 
ber 027446, came on for hearing, the State was represented by its 
Assistant Attornev General, the protestee by counsel who also repre¬ 
sented all the other applicants, and a special agent appeared on 
behalf of the Government. The Assistant Attorney General and 
counsel for the applicants stipulated that all the cases he consoli¬ 
dated for hearing and thereafter the testimony of three geologists 
was submitted. 

It was admitted that the lands have practically no value for agri¬ 
cultural or grazing purposes. Two witnesses testified on behalf of 
the State and one for the protestees. The former were of the opinion 
that the lands are not valuable for oil or gas and never will be, 
while the latter thought the lands should be classed as mineral. 
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The lands involved are in the San Juan field where 25 or 30 wells 
were drilled in about 1909. Some showings of oil were found in 
most of the wells, but in none was there shown to be a commercial 
quantity of oil. There are several oil sands but the canyon of the 
San Juan River cuts through the known formations so deeply that 
probably any accumulation of oil and water in the explored forma¬ 
tions have been drained off. The State’s witnesses also were of the 
opinion that the geologic formations of the field and the surround¬ 
ing country are such that no commercial quantity of oil or gas need 
be looked for. They admitted, however, that oil might be found 
in an oil sand below the San Juan canyon, which oil sand was 
known to be there but had not been tested. The protestee’s attor¬ 
ney admitted that the lands involved are not within the known 
geologic structure of a producing oil or gas field. 

Tn your decision von state that in your opinion the State of Utah 
never had any right, title, or claim to any portion of the 
52 land involved by reason of the withdrawal prior to approval 
of survey. You also^cite the case of Columbus C. Mabry 
(4<S L. D., £80), for the holding that withdrawal and inclusion in 
a petroleum reserve stamps public land with a presumptive mineral 
character, thus casting upon any entryman the burden of showing 
the contrary as of the date of final proof, and you conclude that the 
State has not established the fact that this land is not valuable for 
oil and gas. 

Tn addition to the case cited by you, attention may be called to 
that of State of Louisiana (47 L. P., 366), in which the Department 
held that (syllabus): 

“Lands embraced within a petroleum withdrawal are thereby im¬ 
pressed with a prima facie mineral character; and the burden is 
upon the State to overcome this or suffer the rejection of its claim 
thereto under the swamp-land grant, which does not embrace min¬ 
eral lands.” 

This holding and this language are strictly applicable here. Min¬ 
eral lands do not pass to the State of Utah under its school land 
grant. Before the claim of the State could attach these lands had 
been included in a petroleum withdrawal and after that, while the 
withdrawal remains in force the State can only assert any valid 
claim by affirmatively proving the non-mineral character. Tn the 
opinion of this office the State has failed to prove the non-mineral 
character and therefore title is still in the United States. 

Your decision recommending dismissal of the protests is accord¬ 
ingly affirmed, subject to the right of further appeal. 

Verv respectfullv, 

WTLLTAM SPRY. 

Commissioner. 

BOARD OF LAW REVIEW, 

Bv W. H. LEWIS. 


1-31-pv. 
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53 Exhibit II. 

Department of the Interior, 

Washington. 

A-5062. August 18, 1923. 

Address only the Secretary of the Interior. 

Received Aug. 24, 1923, G. L. 0. 

“N P ” 

Official copy. Not to be taken from the record. 

Salt Lake City 028446-027908-028444-028445-028474-028475- 
. ‘ 028476-028477-028490-029649. 

Ml 

State of Utah 
vs. 

Edward Lichliter et al. 

Protest Against Permit Application Dismissed. Affirmed. 

Appeal from the General Land Office. 

The State of Utah has appealed from the decision of the Commis¬ 
sioner of the General Land Office, dated February 9. 1923, which 
affirmed a decision by the local officers and dismissed its protests 
against the issuance of permits, pursuant to section 13 of the leasing 
act of February 25. 1920 (41 Stat., 437). to the following appli¬ 
cants: Edward Lichliter. .Jesse C. Brandon, Jesse W. Johnson, 
Charles A. Quigley. William S. McCarthy, William H. Foley, II. 
W. Prickett, Arthur C. Sullivan. Isaac A. Smoot, W. J. Cooper, W. 
A. Stewart, and Grant L. Baker. The land involved is: Sec. 2, Sec. 
16. Sec. 36, T. 40 S.. IL 18 E., Sec. 16, See. 32. Sec. 36, T. 40 S., 
R, 10 E., Sec. 2. T. 41 S., R. 17 E.; Sec. 2, Sec. 16, T. 41 S., R. 
18 E.; Sec. 2. lots 1. 2. 3. 4: Sec. 36, T. 41 S., R. 19 E., S. L. M., 
Salt Lake Citv. Utah, land district. 

t. 

A hearing was held before the local officers, pursuant to instruc¬ 
tions from the Commissioner, and. as the facts in each case were 
identical, said hearing was upon a consolidation of all the 

54 issues raised by the before mentioned protests. 

The questions raised by this appearl are identical with 
those considered todav. in the case State of Utah vs. Edward Lich- 
liter. The appellant alleged the same errors in the decisions of the 
Commissioner and has submitted its argument on both cases in one 
brief. 

For the reasons given in the decision rendered todav in the afore- 

_ _ «/ 

said case, the Commissioners decision is affirmed and the case closed. 
(Signed) . E. C. FINNEY, 

First Assistant Secretary . 
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55 


A-5060. 


Exhibit III. 

Department of the Interior, 
Washington. 


August 18, 1923. 


Address only the Secretary of the Interior. 

Official copy. Not to be taken from the Record. 

Salt Lake City 028096. 

State of Utah 
vs. 

Edward Lichliter. 

Protest Against Prospecting Permit Application. Affirmed. 

Appeal from the General Land Office. 

On February 4, 1921, Edward Lichliter filed an application, pur¬ 
suant to section 13 of the leasing act of February 25, 1920 (41 Stat., 
437), for a permit to prospect for oil and gas upon Sec. 32, T. 22 
S., R. 13 E., S. L. M., Salt Lake City, Utah, land district. 

The State of Utah filed a protest against the issuance of a permit 
to Lichliter on March 8, 1921, in which it claimed title to the land 
involved under a grant in section (» of the enabling act of June 16, 
1894 (28 Stat., 107), of Secs. 2. 1<>. 32. and 36 of each township, in 
support of its common schools. 

The section in question was included in Petroleum Reserve No. 
25, created by Executive order of March 4, 1912, which was prior 
to the approval of the official plat of survey, on March 8, 1915, and 
its acceptance by the Commissioner of the General Land Office on 
September 17, 1915. 

The State had tiled protests in numerous cases against the issu¬ 
ance of prospecting permits for sections designated in the enabling 
act as school sections and in Julv. 1921, the Commissioner instructed 
the local officers to allow the State an opportunity to procure the 
rejection of permit applications for section claimed to have 
56 been granted to it, in aid of common schools, where the estab¬ 
lishing of such sections and the possible attaching of the 
State’s right was preceded by a petroleum withdrawal, by showing, 
at a hearing, that the lands were not valuable for oil or gas. 

A hearing was had pursuant to the foregoing instructions, and an 
appeal has been tiled by the State from the decision of the Commis¬ 
sioner affirming the finding of the local officers that it failed to estab¬ 
lish that the land was not valuable for oil or gas. 

Appellant’s appeal is based almost entirely upon a claim that the 
Commissioner erred in holding that the burden of proving that the 
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lands had no value for oil or gas was upon it. The appellant sub¬ 
mits that the eorreet rule should be that the burden was upon the 
Government, and the permit applicant, to show that the lands were 
known to be mineral in character when the state s rights attached, 
if at all. that is. upon approval and acceptance of the plat of sur- 
vev. It is not seriously contended that the evidence adduced at the 
hearing establishes that the land has no prospective value for oil or 
gas and careful consideration of the testimony convinces the Depart¬ 
ment that the geologic conditions warrant prospecting operations 
upon the land involved herein. Indeed, it was shown that the State 
had leased the land for such purpose. 

There remains only the question whether a petroleum withdrawal 
of lands which upon subsequent survey, are found to be one of the 
sections granted to the State by its enabling act in aid of common 
schools, is sufficient to prevent the title to said land from passing to 
the ^tate at that time. A determination of this question in order to 
fix the burden of proof and the necessity for a hearing should have 
been insisted upon by the State l>eforc the hearing was had, and its 
election to proceed with the hearing as ordered by the Commissioner 
is. technically, an acceptance of his ruling on that point and 
57 entitle the State to no further hearing on the question. 

In view, however, of the importance of a ruling on this 
point in aiding in the proper disposition of numerous other protests 
filed by the State under these same conditions! the claim of appel¬ 
lant. on that point, will receive consideration. 

Section C) of the enabling act approved July 10, 1894 (28 Stat.. 
107). is as follows: 

That upon the admission of said State into the Union, sections 
numbeieJ two. sixteen, thirty-two. and thirty-six in every township 
of said proposed State, and where such sections or any parts thereof 
have been sold or otherwise disposed of bv or under the authority 
of any Act of Congress other lands equivalent thereto, in legal 
subdivisions of not less than one quarter section and as contiguous 
as mav be to the section in lieu of which the same is taken, are 

t / 

hereby granted to said State for the support of common schools, 
such indemnity lands to be selected within said State in such manner 
as the legislature may provide, with the approval of the Secretary 
of the Interior: Provided , That the second, sixteenth, thirty-second 
and thirty-sixth sections embraced in permanent reservations for 
national purposes shall not. at any time, be subject to the grants nor 
to the indemnity provisions of this Act. nor shall any lands em¬ 
braced in Indian, militarv. or other reservations of anv character be 
subject to the grants or to the indemnity provisions of this Act until 
the reservation shall have been extinguished and such lands be 
restored to and become part of the public domain. 

Although this act did not expressly except mineral lands from its 
operation, the Supreme Court has held that such lands did not pass 
thereunder. State of Utah vs. Sweet (245 U. S., 563; see also State 
of Utah vs. Allen et al. (27 L. D., 53); State of Utah (32 L. D., 
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117). It is well settled that the right of a State under a grant of 
this kind does not attach until the specified section has been in- 
dentified by survey, and that a withdrawal of said land for military 
and other special purposes prior thereto, suspends the operation of 
such grant, upon approval of a survey of said section. Ham vs. 
Missouri (18 How., 126) ; Beecher vs. Wetherbv (95 U. S., 517); 
Hevdenfeldt vs. Doney Gold Mining Co. (93 U. S., 634) ; Mining 
Company vs. Consolidated Mining Co. (102 U. S., 167); State of 
Utah (29 L. D., 418). 

58 It is urged by the State that a withdrawal of lands as 

valuable for oil and gas, and in aid of legislation is not a 
permanent reservation and that the title of the State attaches, upon 
survey, unless the lands are known to contain mineral deposits. 
This claim ignores the portion of section 6 of the enabling act which 
reads: 

Nor shall any lands embraced in Indian, military, or other res¬ 
ervation of any character he subject to the grants or to the indemnity 
provisions of this Act until the reservation shall have been ex¬ 
tinguished and such lands he restored to and become a part of the 
uublie domain. 


The practice of withdrawing land in aid of legislation in cases 
whore danger of great loss to the general public was threatened by 
the permitting of lands found to be mineral in character to he 
acquired through defects in existing laws was exercised long prior 
to the admission of the State of Utah into the Union, and said 
practice was long acquiesced in by Congress, and approved as a 
power in the Chief Executive to he exercised in the protection of the 
public domain from improper acquisition. The Act of June 25, 1910 
(36 Stat., 847) pursuant to which the land now involved was with¬ 
drawn, was formal congressional recognition of this power and was 
intended as a limitation thereof rather than a grant of greater au¬ 
thority. United States vs. Midwest Oil Co., (236 U. S., 459). Con¬ 
gress must, therefore, be presumed to have known of the practice of 
making temporary withdrawals similar to the withdrawal of March 
4, 1912, supra, and to have intended to include them in the ex¬ 
pression—“other reservations of any character*’ in section 6 of the 
enabling act. 

No reason is shown by appellant, nor is any perceived by the De¬ 
partment, why this safeguard of the public domain should have been 
intended by Congress to be discarded in behalf of the State. On 
the contrary, it seems clear from the portion of the act last herein¬ 
before quoted, that such safeguard was intended to he preserved in¬ 
tact and that the State’s title could not attach until the 
59 reservation was extinguished. 

It is claimed bv the State that the passage of the leasing 
act of February 25, 1920, supra, extinguished the withdrawal, and 
that thereupon the State’s right attached, and that Sec. 32, T. 22 S., 
R. 32 R., S. L. TL, was excepted from the operation of said act by 
virtue of the State’s ‘‘valid claim" within the purview of section 
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37 of the leasing act. The pertinent portion of that section is as 
follows: 

That the deposits of coal, phosphate, sodium, oil, oil shale, and 
gas. herein referred to * * * shall he subject to disposition 
only in the form and manner provided in this act, except as to 
valid claims existent at the date ol passage of this act and thereafter 
maintained in compliance with the laws under which initiated, which 
claims may he perfected under such laws, including discovery. 


The leasing act provided for the leasing of public lands known 
to contain deposits of oil or gas, and for the granting of permits to 
prospect for such deposits in unproven territory. 

Examination of tin* order of withdrawal of the section now claimed 
by the appellant, shows that said land was withdrawn by the Presi¬ 
dent. on March 4. 1012. from settlement, location, sale or entry and 
reserved /or classification and in aid of legislation affecting the use 
and disposal of petroleum lands belonging to the Ignited S'tates. 

As to lands subject to prospecting permit under the leasing act, it 
is apparent that the prospecting features was intended as an aid to 
classification, not as a mode of disposition, and that when the land 
becomes known to be mineral tbe leasing of said land is authorized, 
and that such leasing constitutes a method of disposal, not of the land, 
but of the reserved deposits of oil or gas. 

It is at once apparent, that, as to unproven lands, the purpose of the 
withdrawal as to classification of the land has not been served by 
the mere passage of the leasing act. and equally that, as to lands 
known to contain valuable deposits of oil, or gas, the State 
60 could acquire no title. State of Utah vs. Sweet, supra. Sec¬ 
tion 37 relates to unperfected claims to mineral lands and 
obviously does not contemplate a completed grant of non-mineral 
lands to a State, in aid of its common schools. 

The provisions of section 2274. Revised Statutes, as amended by 
the act of February 28, 1 SO 1 (26 Stat., 706), which authorized a 
State to select lands in lieu of school sections which were known 
to be mineral, or included in anv Indian, militarv. or other reserva¬ 


tion was extended to the State of Utah bv the act of Mav 3, 1902 
(32 Stat., 188). Said section of the Revised Statutes also provides 
that a State may await the extinguishing of an Indian, military, 
or other reservation before seeking satisfaction of its grant. 

In the decision from which this appeal is filed, the Commissioner 
afforded the State an opportunity to procure the extinguishing of 
the reservation. The Department has held on numerous occasions 
that the effect of a petroleum withdrawal or reservation is to stamp 
the land as prima facie mineral in character and the condition pre¬ 
scribed by the Commissioner for the extinguishing of the petroleum 
reserve, as to the section involved, was that appellant satisfy the 
Department that the land should be classified as non-mineral, in 
view of the provisions of the leasing act for prospecting operations, 
evidence sufficient to warrant a classification of the land as non¬ 
mineral must be convincing that the land does not offer a favorable 
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opportunity for prospecting operations. When such a classification 
can be made the purposes of the reservation have been served and 
the reserve may be extinguished and the State’s right can thereafter 
attach. 

It is held, therefore, that the State was properly required to assume 
the burden of proving that the land had no value for oil or gas, 
and, as the evidence introduced leads to the opposite conclusion, the 
Commissioner’s decision is affirmed and the case closed. 

(Signed) E. C. FINNEY, 

First Assistant Secretary. 


61 Exhibit IY. 

Department of the Interior, 
Washington. 

A. 5062. 


January 10, 1924. 

Address onlv the Secretary of the Interior. 

“N. P 


Salt Lake Citv 027908-028444-028445-028474-028475-028476- 

028477-028490-029649. 


State of Utah 


vs. 


Edward Lichliter et al. 

Protests Against Permit Applications Dismissed. Affirmed. 

On Reconsideration. 

By decision in the above-entitled case, the Department, on August 
18, 1923, affirmed the decision of the Commissioner of the General 
Land Office, which sustained the local officers and dismissed protests 
by the State of Utah against the issuance of prospecting permit.-, pur¬ 
suant to section 13 of the leasing act of February 25, 1920 (41 Stat., 
437), to the following applicants: Edward Lichliter, .Jesse C. Bran¬ 
don, Jesse W. Johnson, Charles A. Quigley, William S. McCarthy, 
William II. Foley, II. W. Prickett, Arthur C. Sullivan, Isaac A. 
Smoot, W. J. Cooper, W. A. Stuart, and Grant L. Baker. 

The land involved was Secs. 3, 16, and 36, T. 40 S., R IS E., 
Secs. 16, 32, and 36, T. 40 S. R. 19 E., Sec. 2, T. 41 S., R. 17 
E., Sees. 2 and 16, T. 41 S., R. 18 E., Sec. 2, lots 1, 2, 3, and 4, 
Sec. 36 T. 41 S. R. 19 E., S. L. M., Salt Lake City, Utah, land 
district, and was claimed by the State as school land inuring to it 
by virtue of the grant, in section 6 of the enabling act of July 
16, 1894 (28 Stat., 107), of Secs. 2, 16, 32 and 36 of each 
62 township, in aid of the common schools of said State. 

6—4174a 
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The same question was presented in the ease of State of Utah vs. 
Edward Lichliter involving See., 32 T. 22 S., R. 13 E., S. L. M., 
and the appellant having filed one brief in support of its appeals 
in both eases, the Department, in affirming the decision of the 
Commissioner, cited as controlling the views expressed by it in 
its decision of the same date in the ease involving See. 32, T. 22 
S., R. 13 E., supra. 

Upon requests of counsel for the State, the Department granted 
stays of its decisions in both eases, until ‘January 15, 1924, within 
which the State could file motions for rehearings. During this 
period, on December 24, 1923, the Executive order creating the 
Petroleum Reserve No. 25, Utah, was revoked by the President of 
the United States, as to 421,723 acres of land, which included Sec. 
32, T. 22 S., R. 13 E., S. I.. M., but not the land involved herein. 
This changed status of the land prompted the Department to vacate 
its decision in the ease of State of Utah vs. Edward Lichliter, supra, 
as it still had the matter before it for consideration, and on December 
26. 1923, said decision was vacated. It now becomes necessary to 
reconsider this ease and to render a separate decision therein. 

The lands involved were included in a temporary petroleum with¬ 
drawal made bv the Secretary on October 4, 1909, and were included 
in Petroleum Reserve No. 7, by Executive order of July 2, 1910. By 
further Executive order of August 25, 1910, the temporary with¬ 
drawal of October 4, 1909, was ratified. 

The township plats identifying all of the lands involved were tacli 
approved by the surveyor general on June 19, 1911, and by the 
Commissioner of the General Land Office on March 28, 1912, and 
May 24, 1912. 

Applications for oil and gas prospecting permits for the sections 
involved were filed by the appellees. 

63 The State had filed protests in numerous eases against 

the issuance of prospecting permits for sections designated in 
the enabling act as school sections, and in July, 1921, the Com¬ 
missioner instructed the local officers to allow the State an op¬ 
portunity to procure the rejection of permit applications for sections 
claimed to have been granted to it. in aid of common schools, where 
the establishing of such sections and the possible attaching of the 
State’s right was preceded by a petroleum reservation, by showing, 
at a hearing, that the lands were not valuable for oil or gas. 

A hearing was had, upon a consolidation of these cases, pursuant 
to the foregoing instructions, and an appeal has been filed by the 
State from the decision of the Commissioner affirming the finding 
of the local officers that it failed to establish that the lands were 
not valuable for oil or gas. 

The evidence introduced at this hearing showed that the lands 
lie north of the San Juan River in southeastern Utah, that, prior to 
the approval of the survey of said lands, some twenty-five or thirty 
wells had been drilled, and that small quantities of oil had been 
discovered in about three-fourths of them. Considerable conflicting 
testimony was introduced as to whether these discoveries were of oil 
in commercial quantities; and there was considerable divergency of 
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expert opinion as to where oil would most probably be discovered, 
whether in a snycline or in one of two anticlines which extended 
in a northerly-southerly direction and underlaid the land involved, 
the snycline being chiefly beneath range 18 and 19, east. 

While it was contended that there was no actual discoveries of 
oil upon any of the land involved, and it was claimed that the 
deep canyon of the 8an Juan River had furnished an outlet for 
the oil in all the sands above its floors, nevertheless the witnesses for 
the State admitted that other oil sands known to outcrop 
04 elsewhere in the vicinity probably underlaid the lands in 
question, and that the only satisfactory means of testing 
the sands was by deeper drilling, the deepest well known having 
reached only around 1,500 feet. The testimony as to the amount 
of oil actually discovered was conflicting, and by no means per¬ 
suasive that the wells containing oil represented either an ad¬ 
equate test of the sands penetrated or disproved the existence of 
other oil-bearing sands in lower strata. 

The reservation was made as a result of investigations by the 
Geological Survey, the results of which were published in 1909 and 
1910 (Bulletins 431 and 471), and were extensively quoted by both 
the State and the appellees. The existence of eight known oil 
sands underlying the field, all of which have not been adequately 
tested, was reported at that time, nor does it appear that subse¬ 


quent developments have as yet included such drilling operations 
as would conclusively satisfy the requirements of the tests indicated 
in said reports as necessary to a final determination as to the scope 
and value of the territory as oil lands. The same geologic indica¬ 
tions which prompted the reservation in 1910 today exist, nor can 
it well be said that such withdrawals must be based upon more than 


reasonable geologic inferences. 


Such practice was cited with ap¬ 


proval by the Supreme Court in the case of the Diamond Coal 


and Coke Company vs. United States (233 U. S., 236), where the 


known mineral character of coal lands was held to be established 


by an inference that because of certain outcropping deposits on 
other lands these same veins or strata of coal extended under the 
land in question. The similarity of deposition of oil-bearing sand 
and coal deposits leaves no doubt as to the applicability of the rule 
therein stated to lands apparently underlaid with oil sands. In 
the case of withdrawals for classification inferences are essential. 

Demonstrations of the existence of minerals by evidence ad- 
65 ditional to geologic inferences would reasonably prompt an 
immediate and final mineral classification. The practice 
of withdrawing lands contemplates their segregation for purposes 
of investigation, and it is clearly the duty of the Department to 
seek such withdrawals wherever, • from evidence before it. an in¬ 
ference or belief is warranted that lands are in fact mineral. 


In this case a petroleum reserve was created on evidence prima 
facie establishing the mineral character of the land. Washburn vs. 
Lane (258 Fed., 584). A party interested in challenging the con¬ 
clusion properly assumes the burden of overcoming a prima facie 


case. 
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Appellant's appeal is based almost entirely upon a claim that 
the Commissioner erred in holding that the burden of proving that 
the lands had no value for oil or gas was upon it. The appellant 
submits that the correct rule should he that the burden was upon 
the Government and ihc permit applicant to show that the lands 
were known to he mineral in character when the State’s rights at¬ 
tached. if at all. that is. upon approval and acceptance of the plat 
of survev. It is not seriouslv contended that the evidence adduced 

%j * 

at the hearing establishes that the land had no prospective value 
for oil or gas and careful/// consideration of the testimony con¬ 
vinces the Department that the geologic conditions warrant prospect¬ 
ing operations upon the land involved herein. 

There remains only the question whether a petroleum withdrawal 
of land which, upon subsequent survey, are found to he one of the 
sections granted to the Slate by its enabling act in aid of common 
schools is sufficient to prevent the title to said land from passing 
to the State at that time. A determination of this question, in 
order to fix the burden of proof and the necessity for a hearing, 
should have been insisted upon by the State before the hearing was 
had; and its election to proceed with the hearing as ordered 
tit) by the Commissioner is technically, an acceptance of this 
ruling on that point and entitles the State to no further hear¬ 
ing on the question. 


In view, however, of the importance of a Tiding on this point 


in aiding in the proper disposition of numerous other protests 
tiled by the State under lliese same conditions, the claim of appellant, 
on that point, will receive consideration. 


Section <> of the enabling act approved duly 1<>, 
107), is as follows: 



That upon the admission of said State into the Union, sections 
numbered 2. 10. M2, and MO in every township of said proposed 
State and where such sections or any parts thereof have been sold 
or otherwise disposed of bv or under the authority of any Act 
of Congress other lands equivalent thereto, in legal subdivisions of 
not less than one quarter section and as contiguous as may be to 
the section in lieu of which the same is taken, are hereby granted 
to said State for the support of common schools, such indemnity 
lands to be selected within said State in such manner as the legisla¬ 
ture may provide, with the approval of the Secretary of the Interior: 
Provided. That the second, sixteenth, thirtv-seeond, and thirtv- 

i 7 t 

sixth sections embraced in permanent reservations for national pur¬ 
poses shall not. at any time, be subject to the grants nor to the in¬ 
demnity provisions of this Act. nor shall any lands embraced in 
Indian, military, or other reservations of anv character be subject 
to the grants or to the idemnity provisions of this Act until the 
reservation shall have been extinguished and such lands be restored 
to and become a part of the public domain. 


Although this act did not expressly except mineral lands from 
its operation, the Supreme Court has held that such lands did not 
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pass thereunder. State of Utah vr. Sweet (245 U. S. 563) ; see 
also State of Utah vs. Allen, et al. (27 L. 1)., 53); State of Utah (32 
L. D., 117). It is well settled that the right of a State under a grant 
of this kind does not attach until the specified section has been 
iadentified by survey, and that a withdrawal of said land for military 
and other special purposes prior thereto suspends the operation of 
such grant, upon approval of a survey of said sections. Ham vs. 
Missouri (18 How., 126) ; Beecher vs. Wetherby (95 U. S.. 517) ; 
Heydenfeldt vs. Daney Gold and Silver Mining Co. (93 U. S., 634) : 
Mining Company vs. Consolidated Mining Co. (102 U. S., 187); 
State of Utah (29 L. D., 418). 

67 It is urged by the State that a withdrawal of lands as valu¬ 
able for oil and gas, and in aid of legislation, is not a perma¬ 
nent reservation and that the title of the State attaches, upon survey, 
unless the lands are known to contain mineral deposits. This claim 
ignores the portion of section 6 of the enabling act which reads— 

Nor shall any lands embraced in Indian, military, or other reser¬ 
vations of any character be subject to the grants or to the indemnity 
provisions of this Act until the reservation shall have been ex¬ 
tinguished and such lands be restored to and become a part of the 
public domain. 

This provision clearly shows that temporary, as well as permanent, 
reservations were contemplated by the statute. 

The practice of withdrawing land in aid of legislation, in cases 
where danger of great loss to the general public was threatened by 
the permitting lands found to be mineral in character to be acquired 
through defects in existing laws, was exercised long prior to the 
admission of the State of Utah into the Union; and sa i.i, nactice 
was long acquiesced in by Congress, and approved as a power in 
the Chief Executive to be exercised in the protection of the public 
domain from improper acquisition. The act of June 25, 1910 (36 
Stat., 847), pursuant to which tlie land now involved was with¬ 
drawn. was formal congressional recognition of this power and was 
intended as a limitation thereof rather than a grant of greater au¬ 
thority. United States vs. Midwest Oil Co. (236 U. S.. 459). Con¬ 
gress must, therefore, be presumed to have known of the practice 
of making temporary withdrawals and reservations similar to those 
of October 4, 1909, and July 2, 1910, supra, and to have intended 
to include them in the expression—“other reservations of any char¬ 
acter”, in section 6 of the enabling act. 

No reason is shown by appellant, nor is any perceived by the De¬ 
partment, why this safeguard of the public domain should have 
been intended bv Congress to be abandoned in behalf of the 

68 State. On the contrary, it seems clear from the portion of 
the act last hereinbefore quoted, that such safeguard was in¬ 
tended to lc preserved intact, and that the State's title could not 
attach until the reservation was extinguished. 

It is claimed by the State that the passage of the leasing act of 
February 25, 1920. supra, terminated the reservation, and that there- 
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upon the State’s right attached, and that these named sections were 
excepted from the operation of said act by virtue of the State’s “valid 
claim ", within the purview of section .‘17 of the leasing act. The 
pertinent portion of the section is as follows: 


That the deposits of coal, phosphate. Sodium, oil. oil shale, and 
gas. herein referred to * * * shall he subject to disposition 
only in the form and manner provided in this act, except as to 
valid claims existent at the date of passage of this act and there¬ 
after maintained in compliance with the laws under which initiated, 
which claims may he perfected under such laws, including discovery. 


The leasing act provides for the leasing of public lands known to 
contain deposits of oil or gas. and for the granting of permits to 
prospect for such deposits in unproven territory. 

examination of the order of reservation of the sections now claimed 
by the appellant, shows that said lands were withdrawn bv the 
President, on duly 2. 1010. from settlement, location, sale or entry, 
and reserved for classification and in aid of legislation affecting the 
use and disposal of petroleum lands belonging to the United States. 

As to lands subject to prospecting permit under the leasing act, 
it is clear that the prospecting feature is not a mode of disposition, 
but is a preliminary to leasing. Such leasing constitutes a method 
of disposal, not of the land, but of the unreserved deposits of oil 


or gas. 

It is at once apparent that, as to unproven lands, the purpose of 
the withdrawal as to classification of the land has not been served 
by the mere passage of the leasing act, and equally that as 
n» the lands known to contain valuable deposits of oil. or gas, 
the State could acquire no title. State of Utah vs. Sweet, 
supra. Section 2*7 relates to unnerfected claims to mineral lands 
under the mining laws and obviously does not contemplate a com¬ 
pleted grant of non-mineral lands to a State, in aid of its common 
schools. 


The provisions of section 2274. Revised Statutes, as amended by 
the act of February 28. 1801 (26 Stat.. 706), which authorized a 
State to select lands in lieu of school sections which were known to 
be mineral, or included in anv Indian, militarv. or other reserva- 

%j 7 t j 7 

tion. were extended to the State of Utah by the act of May 3, 1002 
(32 Stat.. 188). Said section of the Revised Statutes also provides 
that a State may await the extinguishing of an Indian, military, or 
other reservation before seeking satisfaction of its grant, thereby in¬ 
dicating an intent to include temporarv withdrawals for classifica¬ 
tion as well as withdrawals for use of certain groups or agencies of 
the Government. 

In the decision from which this appeal is filed, the Commissioner 
afforded the State an opportunity to procure the extinguishing of 
the reservation. The Department has held on numerous occasions 
that the effect of a petroleum reservation is to stamp the land as 
prima facie mineral in character (see also Washburn vs. Fane. 258 
Fed., 584). The condition prescribed by the Commissioner for the 
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extinguishing of the petroleum reserve, as to the sections involved, 
was that appellant satisfy the Department that the land should be 
classified as non-mineral, i. e., that the inference drawn from the 
geologic data which prompted the reserve can no longer be regarded 
as correct. In view of the provisions of the leasing act for prospect¬ 
ing operations, evidence sufficient to warrant a classification of the 
land as non-mineral must be convincing that the land does not offer 
a favorable opportunity for prospecting operations. When 

70 such a classification can be made, the purposes of the reserva¬ 
tion have been served and the reserve may be extinguished, 

and the State's right can thereafter attach. 

It is held, therefore, that the State was properly required to assume 
the burden of proving that the land had no value for oil or gas, 
and, as the evidence introduced leads to the opposite conclusion, the 
Commissioner’s decision is affirmed. 

(Signed) E. C. FINNEY, 

First Assistant Secretary. 

71 Rule to Shoiv Cause. 

Filed February 11, 1924. 

Upon consideration of the bill of complaint herein, and upon 
application in that behalf made, it is, by the Court, this 11th day of 
February, 1924, ordered: 

That Hubert Work, Secretary of the Interior, and William Spry, 
Commissioner of the General Land Office, defendants, show cause 
to this Court, if any they have, on Friday, the 29th day of February, 
1924, at 10:00 o’clock a. m., why preliminary injunction and re¬ 
straining order should not be issued as prayed in said bill of com¬ 
plaint: Provided, a copy of said bill and of this rule to show cause 
be served upon each of said defendants on or before the 15th day of 
February, 1924. 

JENNINGS BAILEY, 

Justice. 


Marshal’s Return. 

Served a copy of the within Rule on Hubert Work, Secty. of In¬ 
terior Personally and Win. Spry, Com. of Gen. Land Office Per¬ 
sonally Feby. 11-1924. 

E. C. SNYDER, 

U. S. Marshal. 

K. 
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Motion to Dismiss. 
Filed February *29, 1924. 


******* 


Come now tlie defendants bv their attorney and move to dismiss 

« %/ 

the bill of complaint herein filed for the following reasons: 


72 1. The bill does not exhibit a ease such as to entitle plain¬ 

tiff to the relief sought or to any relief in equity. 

2. The court is without jurisdiction because the matters com¬ 
plained of in the bill and the relief sought or any relief such as, prem¬ 
ises considered, might be sought involve an interference by the court 
with the administration of public-land laws of the United States in 
a matter exclusively within the jurisdiction of the defendants re¬ 
quiring the exercise of their judgment and discretion, not subject 
to review bv the court. 

3. The bill fails to show a title, or right, or interest in the land 
in controversy such as to entitle plaintiff to the relief sought or to 
any relief in equity. 

4. The bill shows on its face that there is an absence of indispen¬ 
sable parties defendant. 

5. The suit in effect in one against the United States which has 
not consented to be sued. 

HUBERT WORK, 

Secretary of the Interior; 
WILLIAM SPRY, 

Commissioner of the General Land Office, 


Bv Their Attorney, C. 

L t 7 


EDWARD WRIGHT, 
Attorney for Defendant. 
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Return to Rule to Show Cause. 


Filed February 29, 1924. 

******* 


The defendants having filed motion to dismiss the bill of com- 
plant in the above entitled suit stand upon the same as their return 
to the rule to show cause herein issued. 

HUBERT WORK, 

Secretary of the Interior; 
WILLIAM SPRY, 

( om missioner <>\ the General Land Office, 

Bv Their Attorney, C. EDWARD WRIGHT, 

Attorney for Defendants. 
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Memorandum. 

Filed April 22, 1924. 

******* 

The motion to dismiss will be sustained upon each ground thereof. 
If under the allegations of the bill it had appeared that the 
title to the property in question was in the plaintiff. I do not think 
that the suit would be one against the United States or that it 
would be an indispensable party. But in my view of the case the 
bill fails to show title in the plaintiff and the motion to dismiss 
should be sustained upon the fourth and fifth grounds thereof as 
well as upon the first three. 

BAILEY, J. 

74 Memorandum. 

Filed April 25, 1924. 

******* 

In order to make clearer the reasons upon which I held that the 
motion to dismiss in this case should be sustained, I will add that, in 
my opinion, the land in question was withdrawn before the survey; 
that there was substantial evidence to sustain the finding of the 
Secretary of the Interior that the land was mineral land; that the 
title had never vested in the state of Utah; that the suit being one 
not merely affecting the ministerial duties of the executive officers 
of the government but one involving the title to the property was a 
suit to which the United States was an indispensable party; and for 
these reasons I was of the opinion that the motion should be sus¬ 
tained on each ground thereof. 

JENNINGS BAILEY, 

Justice. 

Final Decree Dismissing Bill. 

Filed May 12, 1924. 

******* 

This cause came on to be heard on the motion of. the defendants 
to dismiss the bill of*complaint and was argued by counsel; where¬ 
upon the court being fully advised in the premises, and on con¬ 
sideration thereof, it is this 12th day of May, 1924, 

Ordered that the motion to dismiss be and the same is hereby 
sustained; and the plaintiff electing to stand upon said bill of com¬ 
plaint, it is upon the said day last above written, 

Further ordered, adjudged, and decreed that the rule to 

75 show cause be, and the same hereby is, discharged, that the 
bill of complaint be, and the same hereby is, dismissed and 

7—4174a 
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that the defendants have judgment against the plaintiff, as at law, for 
their reasonable costs to be taxed by the Clerk of the Court. 

By the Court: 

JENNINGS BAILEY, 

Justice. 

And from the aforegoing decree, on the day last above written, 
the plaintiff in open court prays an appeal to the Court of Appeals 
of the District of Columbia, and the same is hereby allowed; the 
penal sum of bond for costs on appeal being fixed at $100 with 
leave to plaintiff to deposit in lieu thereof the sum of $50 with the 
clerk of the court. 

By the Court: 

JENNINGS BAILEY, 

Justice. 

'No objection as to form. 

PATRICK H. LOUGHRAN, 

Attorney for the State of Utah. 

Memorandum. 

May 14, 1924—Deposit of $50.00 by plaintiff in lieu of bond for 
costs on appeal. 


Assignments of Error. 

Filed Mav 26, 1924. 

t/ / 

******* 

The State of Utah, appellant, assigns the following errors in the 
opinion and decree of the Supreme Court of the District of 
76 Columbia in the above entitled cause: 

1. Error in adjudging that the lands described in the bill 
were withdrawn or reserved from the operation of the grant of lands 
to the State of Utah for common school purposes at the time of 
the survey of the lands or at any time. 

2. Error in adjudging that the title to said lands “had never 
vested in the State of Utah”. 

3. Error in adjudging that “the Dill fails to show title in the 
plaintiff”. 

4. Error in adjudging that the bill for injunction against the 
defendants is a suit against the United States. 

5. Error in adjudging that the United Sta^s is an indispensable 
party to the bill for injunction against the defendants. 

6. Error in adjudging (contrary to the findings and judgments 
of the defendants as described in the bill and as set out in the 
several exhibits thereto) that the bill shows “that there was sus- 
stantial evidence to sustain the findings of the Secretary of the In¬ 
terior that the land was mineral in character.” 

7. Error in adjudging that the bill is essentially an appeal to 
the courts to review, revise, reverse or otherwise control the acts 
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of the defendants in a matter within their exclusive jurisdiction 
over the public domain and with respect to which the law has em¬ 
powered them to act finally and unreviewably in accordance with 
their discretionary judgment. 

8. Error in adjudging that there is no equity in the bill. 

77 9. Error in dismissing the hill upon any or all of the 
grounds assigned in the motion to dismiss, or for any reason 

whatever. 

THE STATE OF UTAH, 

Appellant; 

HARVEY H. CLUFF, 

Attorney General for Utah, 

By PATRICK H. LOUGHRAN, 

Mills Building, Washington, D. C., 

Attorney for the Appellant. 

Service acknowledged this 26th day of May, 1924. 

C. EDWARD WRIGHT, 

Attorney for Appellees. 

Designation for Preparation of Record. 

Filed May 26, 1924. 

s|e s)e * jjt $ * 

The plaintiff having perfected an appeal herein to the Court of 
Appeals of the District of Columbia on May 14, 1924, hereby re¬ 
quests the Clerk of the Supreme Court of the District of Columbia 
to prepare, at plaintiff’s expense, a transcript of the record on ap¬ 
peal, including therein the following papers and proceedings, 
namely: 

1. Plaintiff’s hill of complaint and all the exhibits thereto. 

2. The court’s rule to show cause. 

3. Defendant’s answer to the rule and motion for dismissal of the 

bilh 

4. Justice Bailey’s memorandum of opinion, filed April 22, 1924. 

6. The court’s decree discharging the rule and dismissing 

78 the bill, and the note of appeal and the order for security for 
costs which are appended to said decree. 

7. Clerk’s note of making of deposit of $50 as security fqr costs. 

8. Assignments of error. 

9. Copy of this designation. 

PATRICK H. LOUGHRAN, 

Attorney for the Staff of Utah, 

Plaintiff and Appellant. 
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Supreme Court of the District of Columbia. 



United States of America, 

District of Columbia, ss: 

I. Morgan H. Beach. Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 7*S, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 42225 in Equity, wherein State 
of Utah is Plaintiff and Hubert Work. Secretary of the Interior et al. 
are Defendants, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 9th dav of June, 1924. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 

EW. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4174. State of Utah, appellant, vs. Hubert Work, Sec’y, Ac., et al. 
Court of Appeals, District of Columbia. Filed Jim. 11, 1924. 
Henry W. Hodges, clerk. 
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In the Court of Appeals of the District of 

Columbia 

October Term, 1923 


State of Utah, appellant 

v. 

Hubert Work, Secretary of the Ixte- 

rior, et al. 


No. 4174 


BRIEF AND ARGUMENT FOR APPELLEES 

The appellant’s bill was dismissed by the trial court 
on motion of the appellees and the case is here on 
appeal from the final decree entered upon appellant’s 
election to stand upon the bill of complaint. (R. p. 
49.) The court filed two memoranda (R. p. 49) giv¬ 
ing some reasons why all five points in the motion to 
dismiss (R. p. 48) were sustained. 

STATEMENT OF THE CASE 

The school land grant to the State of Utah includes 
sections 2, 16, 32, and 36 in every township. (Act 
of July 16, 1894, 28 Stat. 107.) Where any part of 
the granted section has been sold or otherwise dis¬ 
posed of by or under authority of Congress, an equiv¬ 
alent legal subdivision in a section as contiguous as 

(D 




may be to the lost section was granted as indemnity. 
But it was provided— 

That the second, sixteenth, thirty-second, 
and thirty-sixth sections embraced in per¬ 
manent reservations for national purposes 
shall not, at any time, be subject to the grants 
nor to the indemnity provisions of this act. 

And this was not all. The proviso went further 
(and it is with this portion of it that the case at bai¬ 
ls concerned): 


nor shall any lands embraced in Indian, mili¬ 
tary, or other reservations of any diameter be 

* 

subject to the grants or to the indemnity 
provisions of this act until the reservation 
shall have been extinguished and such lands 
be restored to and become a part of the public 
domain. [Italics supplied.] 


There was an amendment (Act of May 3, 1902, 32 
Stat. 188) extending to the State of Utah the pro¬ 
visions of the act of February 28, 1891, which pro¬ 
vided for a lieu selection of lands. Under this act 
the State is privileged to select indemnity in cases 
where, under its special grant, it could not have taken 
lieu lands. 


This suit involves the school sections in T. 41 S., 


R. 17 E., Ts. 40, 41, and 42 S. in R. 18 E., and the 
same townships in R. 19 E.—all located in the San 
Juan region. They were unsurveyed at the time of 
Utah's admission of statehood (January 4, 1896). 

The State's title to school land does not attach until 
identification by survey. Although the grant was 
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silent on the subject, mineral land was inhibited. 
United States v. Sweet , 245 U. S. 563. 

The lands above mentioned were included in a tem^ 
porary petroleum withdrawal by the Secretary of 
the Interior on October 4, 1909. (R. p. 8.) This 

withdrawal was made subsequent to, and on account 
of, a report of a geologist of the United States 
Geological Survey (see R. p. 6) whose report is pub¬ 
lished in Bulletin 431, United States Geological 
Survey, “ Contributions to Economic Geology, ” 
pp. 11-25. We print the material portions thereof 
in the appendix (“A”) to this brief. 

On July 2, 1910, the President of the United States, 
acting under the authority of the act of June 25, 1910 
(36 Stat., 847), placed these lands in “ Petroleum 
Reserve No. 7.” (R. p. 10.) On August 25, 1910, 

probably doubtful about the validity of the Secre¬ 
tary’s order of withdrawal of October 4, 1909, the 
President ratified, confirmed, and continued that with¬ 
drawal. (R. p. 11.) There had been a further 
examination of the San Juan oil field bv another 
geologist of the Geological Survey—E. G. Wood¬ 
ruff—published in Bulletin 471 of the United States 
Geological Survey, pp. 76-104 of “ Contributions to 
Economic Geology * * *, 1910.” We reprint 

pertinent excerpts from this report in our appendix 
(“B”). How much of this report was before the 
President, we do not know, but it bears on another 
phase of the case. 

Whatever doubts the President may have had as 
to the validity of the Secretary’s withdrawal order 
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of October 4, 1909, were dissolved by the Supreme 
Courts decision (February 23, 1915) in United 
States v. Midivest Oil Co., 236 U. S. 439. 

These lands were not surveyed at the time of 
these orders. The plats of survey were approved 
by the Commissioner of the General Land Office 
March 28, 1912, and May 24, 1912, and were filed 
July 2, 1912. (R. p. 20.) A survey is incomplete 
until formally approved by the Commissioner. United 
States v. Morrison, 240 II. S. 192. If these lands 
were known mineral lands on the dates of approval 
of survey, the State could not take title. United 
States v. Sweet, sujira. 

Petroleum Reserve Xo. 7 was created under the 

t 

authority of the act June 25, 19t0. A reservation 
so created remains “in force until revoked by him 
(i. e., the President) or by an act of Congress.” 
Act of June 25, 1910, Section 1. This reserve has 
never been extinguished by the President or by 
Congress. 

On February 25, 1920, Congress passed the “Gen¬ 
eral Leasing Act .” This act put a stop to the acquisi¬ 
tion of title under the placer mining law to such 
parts of the public lands of the United States as con¬ 
tain certain minerals—oil and gas being among them. 
It authorized leases on such lands with royalties 
reserved to the United States. It permitted the 
execution of such leases on lands within forest reserves 
(save the Appalachian Forest). It enumerated cer¬ 
tain reserve lands on which leases could not be made, 
but lands reserved as in the case at bar are not ex- 
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cepted from the operation of the act. On the con¬ 
trary, the measure in certain sections known as the 
“ relief” sections shows that it was intended that such 
lands were to be leased. For instance, section 18 
provided that upon relinquishment to the United 
States within six months of all right, title, and in¬ 
terest to land claimed and possessed prior to July 3, 
1910, and continuously since held under the pre¬ 
existing placer mining law, upon which there had been 
drilled one or more oil wells to discovery, “ embraced 
in the Executive order of withdrawal issued Septem¬ 
ber 27, 1909” (not being within a naval petroleum 
reserve), etc., the claimant would be entitled to a 
lease under the act on favorable terms. But within 
a naval petroleum reserve, producing wells only could 
be leased except under certain provisions. And sec¬ 
tion 18a provided that whenever the validity of an oil 
placer claim to land embraced in an Executive order 
of withdrawal issued September 27, 1909, has been 
drawn in question, the President was authorized to 
effect a compromise and settlement of the contro¬ 
versy. Section 19 also provides relief where a person 
was a bona fide occupant under a claim initiated prior 
to a withdrawal. In other words, without disturbing 
the general effect of a withdrawal, and much more 
so of a reserve, of land from entry, etc., and without 
revoking such withdrawals or reserves, the act plainly 
shows that such lands were open to leasing under the 
act. Indeed, the purpose of these reservations or 
withdrawals, as the case may be, was to preserve the 
mineral deposits until Congress would afford appro- 
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priate legislation as it did in the act of February 25, 
1920. 

Now, under section 13 of this act the Secretary is 
authorized to issue “prospecting permits” save 
within the geologic structure of a producing oil or 
gas field. This does not mean that such permits 
may not be issued on lands “known” to contain oil. 
It means a field where actual production is under way. 
“Producing fields” are such as are so declared by 
the Secretary. The purpose of a prospecting per¬ 
mit is to test the productivity of land embraced in 
the permit. From geologic data and other eviden¬ 
tiary facts it mav be taken that a given territory con- 
tains oil—is known to contain oil; but it is not always 
the fact that every part of such a territory will pro¬ 
duce oil in a commercial sense. Through structural 
faults some geologic parts of an oil-bearing field will 
not respond to drilling. Oil lies in strata of varying 
depths. Drilling taps the deposit, unless it be a 
“dry hole,” and production starts. If the permittee 
secures the oil, a lease follows. If he does not, he 
may afford a demonstration that a particular tract 
so drilled is no longer a mining proposition. In that 
event it may become available to entry or disposi¬ 
tion under appropriate laws other than the leasing 
law. If the tract happens to be within a reservation, 
then the order creating the reservation, if it were 
made to conserve the oil, can be modified so as to 
exclude the nonmineral portion—as was done re¬ 
cently in a case where the appellant was concerned: 
The land involved in Exhibit III (ID p. 37), situate 
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in the “San Rafael Swell” and included in Petroleum 
Reserve No. 25. Subsequent to the rendition of that 
decision, which was not final (the State of Utah 
having filed a motion for rehearing), information 
came to the Secretary that actual drilling had re¬ 
sulted in dry holes, and on recommendation of the 
Geological Survey the President, December 24, 1923, 
revoked so much of the order creating Petroleum 
Reserve *No. 25 as affected 421,723 acres of land. 
(R. p. 42.) Title to the school sections therein 
promptly passed to the State. 

Appellant’s bill shows that several parties applied 
for section 13 permits in this San Juan oil field— 
the land in controversy. The Department requires 
applicants for permits to give notice of their applica¬ 
tions so as to afford opportunity for the assertion of 
conflicting rights through the filing of protests. The 
appellant filed protests in this case, asserting that 
neither at the time of admission of the State into the 
Union nor at the time of approval of the survey, nor 
at any time, was the San Juan land known to contain 
oil or gas or any other mineral. A hearing was had 
and some evidence was taken. The burden of proof 
was upon the protestant, the State. In the opinion 
of all tribunals constituting the Land Department— 
the local officers as the trial court, the Commissioner 
of the General Land Office on appeal, and the Secre¬ 
tary as the final appellate authority—the State failed 
to substantiate the grounds of its protest. The 
Secretary’s decision is Exhibit IV of the bill. (R. 
p. 41.) The evidence is discussed and the law is 

18075—24f 





considered. The Secretary held that Petroleum 
Reserve No. 7 was created on evidence prima facie 
“establishing the mineral character of the land.” 
This was in 1910; the survey was in 1912. The party 
challenging the conclusion takes the burden of over¬ 
coming the prima facie case. The State had failed 
to do this. It was further held that inasmuch as the 
lands are within a reservation the State grant could 
not attach to the included school sections until the 
reservation was extinguished. Had the State made 
out a case, the order revoking the reservation so that 
the grant could attach (as in the San Rafael instance) 
would have followed, but the State failed in the 
effort. It is our position that the State’s rights can 
not attach until the reservation is extinguished. If 
that be so, then the character of the land as “known” 
at that time would determine its rights. In other 
words, even if the mineral character of the land 
were not “known” in this case at the time of ap¬ 
proval of survey—but it most emphatically was, as 
will be shown—if it were “known” mineral land at 
the time of its elimination from reservation, when, 
under the granting act, the State’s right might 
attach (“nor shall any lands embraced in Indian, 
militarv, or other reservations of anv character be 
subject to the grants or to the indemnity provisions 
of this act until the reservation shall have been extin¬ 
guished ,” etc.), the State could not take title by 
virtue of the limitation of its grant to nonmineral land. 

But the State is at liberty to take indemnity. 
So much of the granting act, above quoted, denying 
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the right “to the indemnity provisions” was modi¬ 
fied by the amendatory act of May 3, 1902, already 
mentioned. The benefits of the act of February 28, 
1891, accrue to the appellant. The State may await 
the extinguishment of the reservation and take these 
lands in place if at that time they are to be taken as 
of the character granted, or the State may now take 
indemnity therefor. Counsel stated in open court 
below that we could not allow that to be done. I 
stated to the court, thereunto authorized by the 
Secretary, that the State can at any time apply for 
indemnity for these sections and that the applica¬ 
tion will be granted. As an officer of this court, I 
renew that statement. 

The bill (R. p. 32) prays for an injunction re¬ 
straining the appellees from executing any of their 
decisions and from issuing permits under section 13 
of the general leasing act to any of the applicants 
therefor, and from asserting that the sections are a 
part of the public domain of the United States 
“ that was of known character as mineral lands and of 
known value for mineral on the date or completed 
survey thereof, or on any date.” Furthermore, 
mandatory relief is asked: That the “ certain rulings, 
holdings, and decisions” adverse to appellant be 
vacated and that all the rights granted and secured * 
to the State under the granting act be recognized, 
respected, and given their full force and effect—all of 
which the appellees conceive they are now doing. 
Of course, the prayer means that the rights as appel¬ 
lant's counsel conceive them to be, should be recog- 
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nized, etc. In paragraph 33 of the bill (R. p. 31) 
the basis of the prayer is stated: That the Secretary 
has finally closed all proceedings by the appellant 
“in defense of its title,” so that “the sole remedy 
remaining to the State to remove the cloud upon its 
title to said sections” and to avert the impending 
issue of permits (under section 13 aforesaid), and to 
get relief generally from the rulings that the sections 
“ arc not the property of the State of Utah or a part 
of the public lands of the United States,” is to pro¬ 
ceed in equity. 

To the bill, appellees interposed a motion to dis¬ 
miss on five grounds (R. p. 48): 

1. Failure to state a case in equity. 

2. Lack of jurisdiction in the court to interfere in 
a matter wholly within the jurisdiction of appellees. 

3. Failure to show title in the land such as to en¬ 
title the State to relief in equity. 

4. Absence of indispensable parties. 


5. Suit against the United States. 


The court sustained the motion on all grounds. 
The court was of opinion that the bill failed to show 
title in the State and that hence it was a suit against 
the United States. The court further held that the 
land was withdrawn before survey; that there was 
substantial evidence to sustain the finding of the Sec¬ 
retary that the land was mineral; that title never 
vested in the State; and that the suit not merely 
affected the ministerial duties of executive officers, 
but involved title to the property and hence was a 
suit to which the United States is an indispensible 
party. 
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ARGUMENT 

I 

The bill fails to show a title, right, or interest in the land in 
controversy such as to entitle appellant to the relief sought 
or to any relief in equity 

Perhaps first in point of interest, although not the 
first point made in the motion to dismiss, is the 
question of law as applied to the facts in this case: 
Was, and is, Petroleum Reserve No. 7 a “reserva¬ 
tion” within the meaning of the grant to the appel¬ 
lant so as to postpone or defeat its rights to the school 
sections within its outboundaries ? 

If our position is correct, the case ends at this 
point. 

If we understand appellant’s contention, it is 
that “reservation” does not include within its 
meaning a petroleum reserve created “for classi¬ 
fication and in aid of legislation.” Of course the 
Executive order effected a withdrawal; but it must 
be appellant’s idea that the “Reserve” is not a 
reservation in any sense, because if it be a reserva¬ 
tion, not of this, that, or the other character, but 
“of any character,” it postpones or bars the State’s 
right. 

To be very technical, all “reservations” involve 

a withdrawal; but not all “withdrawals” involve a 

reservation. The Standard Dictionarv defines 

%/ 

“reservation” as “The setting apart of a designated 
portion of territory, under the United States land 
laws, for public uses or special appropriation. ’’ There 
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may be such a thing as a withdrawal for the nonce 
as against forms of appropriation until a certain thing 
is done; for example, the withdrawal from entry of 
a surveyed township in order to correct the survey. 
The idea of reservation with a view of ultimately 
appropriating the land to other uses or to another 
form of entry or disposal is not present in such a 
withdrawal and the term of the withdrawal is neces¬ 
sarily limited to the time needful to effect its pur¬ 
pose. The withdrawal is in aid of administration of 
already existing laws. Permanency is not the crite¬ 
rion. The courts refuse so to view it, as we shall 
see. But as the Department said in Instructions 
dated April 9, 1920 (47 L. D. 361, 364): 

In the nomenclature and administration of 
the public land laws a distinction is often ob¬ 
served between a “withdrawal” and a “reser¬ 
vation.” The word withdrawal has generally 
been used to denote an order issued by the 
President, Secretary of the Interior, Commis¬ 
sioner of the General Land Office, or other 
public officer whereby public lands are with¬ 
held from settlement, sale, or entry under the 
general land laws in aid of administration or 
because of some exigency or emergency, to pre¬ 
vent fraud, to correct surveys or boundaries, 
or in order that they may be presently or 
ultimately applied to some designated public 
use or disposed of in some special way. 

In these Instructions, the Department held that a 
power-site withdrawal under the act of June 25, 1910, 
is a reservation within the meaning of the act of Feb- 


ruary 28, 1891—the act extended to Utah by the 
act of May 3, 1902, supra. 

The courts seem disposed to give to the word 
“ reservation’’ a more inclusive significance than even 
the Department in the excerpt just quoted. The act 
of February 28, 1891, is the act granting right of 
selection to States in certain instances. It amended 
Revised Statutes, section 2275-2276. A part of the 
former section reads: 


And other lands of equal acreage are also 
hereby appropriated and granted, and may be 
selected by said State or Territory where sec¬ 
tions 16 or 36 are mineral, or are included 


within any Indian, military, or other reserva¬ 
tion , or are otherwise disposed of by the United 
States. [Italics supplied.] 


In Alberger v. Kingsbury , 91 Pac. 674, the plaintiff 
applied to the courts of California for a writ of man¬ 
damus to compel the respondent Kingsbury, who was 
Surveyor General of the State, to receive and file an 
application to purchase a certain section 5 of a town¬ 
ship and thereupon to make due selection of said 
land in lieu of a certain section 16 alleged to have 
been lost to the State under the following circum¬ 
stances: In 1904 the Secretary of Agriculture asked 
the Secretary of the Interior to withdraw certain 
lands, including this section 16, with a view of the 
ultimate creation of a forest reserve; and the Secre¬ 


tary of the Interior thereupon “ temporarily with¬ 
drew’’ the land “from settlement, entry, or other 
disposal except under the mining laws, pending de- 
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termination as to the advisability of including the 
same within a forest reserve.” The relator’s point 
was that this order put the land within a reservation 
within the meaning of the act under which the State 
could make a lieu selection. The court issued the 
mandamus as prayed. The whole case turned upon 
the question of reservation and the Court of Appeals 
disposed of that question in this manner: 


The words “other reservations” are evi- 
dentlv used in a broad sense in the statute. 
The word “reservation” is defined in the 
Standard Dictionarv as “that which is re- 
served, kept back, withheld.” The said six¬ 
teenth section, to which the State world be 
otherwise entitled, has been by the proper 
authorities of the United States—the Land 
Department—kept back, withheld, and re¬ 
served. It has been reserved with a view to 
including it in a permanent forest reserve- 
The State is not now entitled to it, because the 
United States has seen fit to reserve it for its 
own uses. It is no answer to this to sav that 
the reservation may not be made permanent, 
and that the State mav yet be entitled to the 


land. That might be said as to any other 
kind of reservation—for military purposes, for 
Indians, or any other purpose. A reservation 
is a reservation, no matter what may be the 
purpose, nor for how long a time the reserva¬ 
tion may continue. The statute does not fix 
a time during which it shall continue, and we 
are not at liberty to do so. In our opinion the 
question as to time refers only to the time when 
the State desires to take the land. Can the 


State take the section in place now? Evi¬ 
dently not, because it has been reserved and 
withheld from sale. This view is made clear 
by the concluding portion of the section, which 
is as follows: “ Provided , however , That nothing 
herein contained shall prevent any State or 
Territory from awaiting the extinguishment of 
any such military, Indian, or other reservation, 
and the restoration of the lands therein em¬ 
braced to the public domain, and then taking 
the sections 16 and 36 in place therein; but 
nothing in this proviso shall be construed as 
conferring any right not now existing.” The 
above-quoted proviso gives the State the right 
to await the extinguishment of any reservation 
which includes a sixteenth or thirtv-sixth sec- 
tion, and then to take the section in place; but 
that is a matter solely for the State. It need 
not wait for vears or forever. It mav at once 
take lieu lands and sell them to its citizens or to 
the persons authorized by statute to receive 
them. It makes no difference to the State as 

to whether it sells the sixteenth and thirtv- 

•/ 

sixth sections or lands in lieu thereof, because 
the price is the same in either case. When the 
reservation exists—no matter how long it mav 
continue—and the State is deprived of the 
lands in place, it immediately has the right to 
select and take other lands in lieu of the lands 
withheld from it. This right continues as long 
as the withdrawal or reservation continues. 
We know of no decision or rule of law that 
requires the State to try the question as to the 
time the United States may desire to keep the 
land in reserve. The view we have taken seems 
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to us to be the view of common sense and jus¬ 
tice. Under it the State will get no more land 
than it is entitled to and the United States 
will be deprived of no more of its public domain 
than if the State had waited and taken the 
section in place. The statute is to be given a 
liberal construction, so as to do justice and 
promote its objects and purposes. 

The court then discussed certain decisions of the 
Supreme Court. Wolcott v. Dos Moines Nav. Co., 
5 Wall. 681; Ah P. R. R. Co. v. }fusscr Saunty Land, 
etc., Co., 168 U. S^604; Riley v. Welles, 154 U. S. 578; 

Dubuque Co. v. Des Moines R. R. Co., 109 U. S. 309; 
Bullard v. Des Moines Co., 122 U. S. 167; Wilcox v. 
Jackson, 13 Pet. 498. 

(Mr. Kingsbury made the selection and the Depart¬ 
ment approved it.) 

In the Musser Saunty case, supra, the Secretary had 
withdrawn land within the indemnitv limits of a rail- 
road grant until it could be seen whether the land 
would be needed to satisfy the grant. The question 
was whether such a withdrawal was a reservation. 
The withdrawal was made on account of a grant to 
the State of Wisconsin in aid of railroad construction. 
There was a later grant, which came into conflict 
with it, to the Northern Pacific; but the latter grant 
was inoperative as to reserved lands. The court 
held: 

The withdrawal by the Secretary in aid of 
the grant to the State of Wisconsin was valid, 
and operated to withdraw odd-numbered sec¬ 
tions within its limits from disposal by the 
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land officers of the Government under the 
general land laws. The act of the Secretary 
was in effect a reservation. 

In United States v. Midwest Oil Co ., 236 U. S. 459, 
the defendant’s argument was aimed at the validity 
of certain so-called temporary petroleum withdrawals 
made prior to June 25, 1910. In the course of discus¬ 
sion the court said: 

When analyzed, this proposition, in effect, 
seeks to make a distinction between a Reser¬ 
vation and a Withdrawal—between a Reser¬ 
vation for a purpose, not provided for by 
existing legislation, and a Withdrawal made 
in aid of future legislation. It would mean 
that a Permanent Reservation for a purpose 
designated by the President, but not provided 
for by a statute, would be valid, while a 
merely Temporary Withdrawal to enable Con¬ 
gress to legislate in the public interest would 
be invalid. It is only necessary to point out 
that, as the greater includes the less, the 
power to make permanent reservations in¬ 
cludes power to make temporary withdrawals. 
For there is no distinction in principle between 
the two. The character of the power ex¬ 
erted is the same in both cases. In both the 
order is made to serve the public interest and 
in both the effect on the intending settler or 
miner is the same. 

But the question need not be left solely to 
inference, since the validitv of withdrawal 
orders, in aid of legislation, has been expressly 
recognized in a series of cases involving a 
number of such orders, made between 1850 
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and 1862. Dubuque W Due. R. R. v. Litch¬ 
field, 23 How. 66; Wolcott v. Dcs Moines ('o ., 
5 Wall. 681; Wolsey v. Chapman , 101 U. S. 
755; Litchfield v. 11 Ibstcr County, 101 I T . S. 
773; Bullard v. 7)c.s Moines, etc., R. /?., 122 
IT. S. 167. 

To return to Alberyer v. Kingsbury: We have ob¬ 
served that the ease dealt with the expression “other 
reservation” in the act of February 28, 1891. These 
are the same words found in the granting act to 
Utah. Thev mean as much or as little in the one 
as in the other ease. They are both used in the 
same categorical connection. Perhaps the language 
in the granting act is a bit stronger, “other reserva¬ 
tions of any character the italicized words not being 
used in the act of 1891. 

If we are to indulge in u It rare fined definitions, 
however, despite the language the courts have used 
in the cited cases, it might be contended that a 
“reservation” is more than a “withdrawal” when 
purpose is considered. For example: There have 
been plenty of withdrawals of coal land for classifica¬ 
tion, including appraisement. That is, areas in 
parts of which coal w r as known or suspected to be 
were withdrawn in order to afford the Geological 
Survey opportunity to examine and indicate on plats 
where the merchantable coal seams were, if there 
were any, happen to be, and to appraise the value of 
deposits in this or that legal subdivision. When the 
purpose w y as accomplished the land would then be 
thrown open to entry appropriate to the classifies!- 
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tion—to coal applications, if coal; to homestead 
entry, if agricultural. To withdraw for classification 
in such a case is not to classify; i. e., the withdrawal 
is not in itself a classification. It is a withdrawal 
made for the purpose of finding out what the land 
was. It might be successfully contended that such 
a withdrawal is not a reservation because at the time 
it is made facts are unknown on which dedication 
to some specific purpose must rest; and “reserva¬ 
tion” contains the idea of purpose and that facts 
fitting the land to the purpose for which it is to be 
reserved exist. We are not unmindful that we are 
drawing a distinction which the court in the Alberger 
case did not draw. Yet there would seem to be a 
distinction between the act of withdrawing land with 
a view 7 of considering whether it is advisable to in¬ 
clude it in a forest reservation and the act of putting 
the land in a forest reservation in that the latter 
signifies that the quality of the land is known and 

the advisabilitv of its addition to a forest reserve 

%/ 

has been determined. If the bare withdrawal is a 
reservation within the meaning of the words “other 
reservations of any character,” a fortiori a reserve 
denominated as such and implying an already 
effected determination of character and qualities 
suiting it to the purpose of the reservation is a 
“reservation” within the meaning of the granting 
act to the State of Utah. 

Now, what did the President do on July 2, 1910, 
in respect to this land? He w r as not dealing with 
land about wiiich there w T as no information. He 
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was not “withdrawing” land in order to find out 
what sort of land it was; whether it contained this 
or that. He knew there was evidence that it was 
oil land. Proper legislation was needed as to the 
“use and disposition of petroleum deposits belong¬ 
ing to the United States.” (Vide R. p. 10.) This 
land and these deposits belonged to the United States. 
He placed them—not in a vague “withdrawal” for 
experimental purposes or to find out whether min¬ 
eral existed or to aid in administration of existing 
law—promptly in a state of reservation as “Petro¬ 
leum Reserve No. 7”; a reservation to await appro¬ 
priate legislation. The language eliminates uncer¬ 
tainty. The land was “petroleum” in character and 
a “reservation” in status. No one knew then what 
form appropriate legislation would take, and when it 
did come (act of February 25, 1920) it came in the 
form of reserving these oil deposits to the United 
States, abrogating statutory law that permitted alien¬ 
ation of title. The oil is Government oil, and we 
lease the right to extract it, still reserving, however, 
a percentage of the recovered oil to the United States 
in the form of a royalty. The deposits, known to 
exist, were set aside in the interests of the Govern¬ 
ment so that no person could acquire right or title 
to himself individually, at least until a permanent 
policy could be determined by Congress; and since 
that policy has been settled, the title to the mineral 
is still reserved to the United States and the oil is 
kept for exploitation only through a lease. In other 
words, the withdrawal was not made in aid of admin- 
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istration of existing law, as coal-land withdrawals 
were once made, or as withdrawals for correction of 
surveys are still made, but a reservation was effected 
purposely and permanently withholding the mineral 
deposits from the operation of law that meant an 
alienation of the public’s title. In “aid of legisla¬ 
tion” is a very different thing from “ aid of adminis¬ 
tration. 11 Legislation is not administration. Admin¬ 
istration is the execution of legislation. 

To create a reservation it is not necessarv that there 
should be a formal cession or a formal act. It is 
enough that from what is done there results a certain 
defined tract appropriated to certain purposes. 
Minnesota v. Hitchcock , 185 L T . S. 373, 390. Here we 
have a formal act taken by the President under the 
authority of act of Congress, stating a purpose, 
and using the word “reserved.” What was created, 
only Congress or the President could destroy by 
revocation. It was not like a Secretary’s adminis¬ 
trative withdrawal, to be terminated bv a Secretary’s 
administrative order restoring land to entry—reliev¬ 
ing the land from the suspension. The land was 
“reserved” under the same power and in the same 
manner as a naval petroleum reserve. The expres¬ 
sion “for classification and in aid of legislation” 
was an office form adopted after the passage of the act 
of June 25, 1910, probably because “ classification” 
was one of the words used in the act. That is, oil 
land was not to be withdrawn for “power sites’’ 
or for “irrigation”; the other stated purpose was 
“classification of lands”; and there was added 


“or other public purposes to be specified in the order 
of withdrawal.” “Classification,” when there had 
been a classification, was unnecessary—with this ex¬ 
ception: The nature of oil sometimes upsets the con¬ 
clusions from evidence. There may develop an abso¬ 
lutely dry spot in a wet territory, just as now we have 
a groat many “wet” spots in a “dry” country. 
Demonstration of the existence of a dry spot in an 
oil reserve leads to reclassification of such a spot as 
nonoil and its restoration to the operation of agri¬ 
cultural entry. On October 4, 1909, the Acting 
Secretary of the Interior made a “withdrawal” of 
these lands. It was denominated “ Temoorarv Pe- 
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troleum Withdrawal.” It recited that “in aid of 
proposed legislation affecting the use and disposition 
of the petroleum deposits on the public domain, 
all public lands in the accompanying list are hereby 
temporarily withdrawn from all forms of location, 
settlement, selection, filing, entry, or disposal under 
the mineral or nonmineral public land laws. All 
locations or claims existing and valid on this date 
may proceed to entry in the usual manner after field 
investigation and examination.” The land was not 
withdrawn for classification ; the order withdraws the 
land as oil land —so classified. The Executive order 
of August 25, 1910, confirmed this withdrawal. It 
recites: 


On July 2, 1910, the President approved 
Petroleum Reserve No. 7 in t he State of Utah. 
The order of withdrawal creating this reserve 
confirmed the previous order of inthdrawal 
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made on April 14, 1910, Temporary Petroleum 
Withdrawal No. 15. Certain of the lands 

included in Petroleum Reserve No. 7 had been 

« 

previously withdrawn on October 4, 1910, and 
for confirmation of this withdrawal I make the 
following recommendation: 

The order was that the order of October 4, 1909 “ is 
hereby ratified, confirmed, and continued in full force 
and effect.” The italics have been supplied to bring 
out in relief the thought that the words express. The 
point is that the controlling purpose of the reservation 
was to preserve the land until new legislation effecting 
a new public policy could be enacted. 

On August 10, 1912, the Secretary recommended 
inclusion “in a special reserve a compact body of 
public lands containing an ample supply of fuel oil 
for the use of the United States Navy,” and he sub¬ 
mitted to the President an “order of withdrawal” 
involving about 38,069 acres in the Elk Hills, Kern 
County, California. Thereupon, September 9, 1912, 
the President signed this order: 

Order of Withdrawal 

NAVAL PETROLEUM RESERVE XO. 1 

It is hereby ordered that all lands included 
in the following list and heretofore forming 
a part of Petroleum Reserve No. 2, California 
No. 1, withdrawn on July 2, 1910, from settle¬ 
ment, location, sale, or entry and reserved for 
classification and in aid of legislation under the 
authority of the act of Congress entitled 

1807o-2*t- i 
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* * * (the act of June 25, 1910) * * * 

shall hereafter, subject to valid existing rights, 

constitute Naval Petroleum Reserve No. 1 and 

shall be held for the exclusive use and benefit 

of the United States Navy until this order is 

*/ 

revoked bv the President of the United States. 
To this end and for this public purpose the 
order of July 2, 1910, is modified and the with¬ 
drawal of that date is continued and extended 
in so far as it effects these lands. 

It will be noted that there are no words of with¬ 
drawal in this order. We must go back to the order 
creating Petroleum Reserve No. 2 for that. The order 
merelv constitutes the alreadv reserved land as a 

V «/ 

reserve with another special stated purpose. The 
order creating Petroleum Reserve No. 2 contained 
the same stock expression as the order creating 
Petroleum Reserve No. 7—“ reserved for classifica¬ 
tion and in aid of legislation.” The order putting 
part of the land into Naval Reserve No. 1 merely 

expresses another public purpose; but both, the latter 
as well as the purpose “in aid of legislation/’ are 
public purposes because it is for public purposes 
alone that a reserve is authorized by the act of 1910. 

If this does not come within the expression “other 
reservation of any character,” what is it"? It at 
least has the dignity of such a withdrawal as the 
court in Alberger v. Kingsbury held to be a reserva¬ 
tion. It at least has the dignity of a withdrawal in 
aid of a railroad which the court held to be a reser¬ 
vation in the J \fusser Saunty case. 
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So we submit that the creation of this reserve 
before the land was surveyed brings the land within 
the operation of the proviso to the appellant’s grant¬ 
ing act and within the scope of the remedial legislation 
extended by the act of May 3, 1902. We repeat a 
point: The grant could not attach until identification 
by survey; the legal title remains in the United States 
until surveyed, “ for until surveyed the sections and 
townships have no existence as such.” Ferry v. 
Street, 4 Utah 521. See United States v. Morrison, 
240 U. S. 192. And it makes no difference whether 
the language of the grant is in the future tense or in 
the present tense as in Heydenfeldt v. Daney Gold, 
etc., Co., 93 U. S. 634, on which the Morrison decision 
was based. See also Minnesota v. Hitchcock, 185 
U. S. 373, at p. 400. The Morrison case not only 
settles the question when a survey becomes effective 
but settles that even a temporary withdrawal after 
actual survey, but before the survey is approved by 
the Commissioner, takes the land out of the school 
land grant. In that case the field survey was in June, 
1902, the Secretary’s temporary withdrawal on De- 
* cember 16, 1905, and the approval of the survey on 
January 31, 1906. The withdrawal in December 
defeated the State’s grant. In this case, as already 
noted, the survey was not approved until the spring 
of 1912. 

The inhibition against the State’s right is found not 
in the order creating the reserve (which was neces¬ 
sary to stop the running of general land laws), but in 
the granting act to the State. There was no occasion 


for repetition in the order creating the reserve. The 
creation of the reserve in itself rendered the laud no 
longer subject to the State’s rights. There are two 
reasons why the State’s rights do not attach, neither 
of which required mention in the order: If this be a 
“reservation of any character,” then the land is not 
“subject to the grant”; if it be mineral as so deter¬ 
mined by the order as the basis for putting it into the 
reserve, then the State can not take it because min¬ 
eral land can not be taken under the school-land 
grant. 

Counsel cites Wyoming v. United States, 255 U. S. 
489, and others, all bearing on the point that if a State 
selects land prior to the determination of mineral 
character, we can not withhold its rights because 
later, at a time when the Secretary is to approve the 
selection, knowledge of mineral content has come to 
notice. In the Wyoming case, the State’s selection 
of the land there involved preceded the withdrawal 
order by two years. In this case, the inclusion of this 
land in a petroleum reserve, thereby markijig it as 
mineral land, preceded the survey by two years. 

There is other language in the State’s granting 
act that militates against its taking title: “Where 
section * * * have been * * * otherwise 
disposed of bv or under the authority of any act 
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of Congress,” indemnity is to be taken. Taken in 
connection with Revised Statutes, section 2275, as 
amended, the lieu grant attaches on the theory that 
the reservation, “temporary” by reason of the act 
under which it was created, rendered the land not 
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subject to the grant when the school sections were 
identified in 1912, and for the first time came actually 
into existence, and that these school sections con¬ 
tinued in that status and were in that status when 
the act of February 25, 1920, came into existence and 
* required the disposition of the land (or its mineral 
deposits) only in the manner provided in that act; 
i. e., by leasing. In other words, Congress has 
“otherwise disposed” of this land. 

It is confidently submitted that in no view of the 
case has the State the title to or interest in the land 
which entitled it to maintain this suit or to obtain 
any relief such as the suit contemplated—or any 
other relief, for that matter. 

The State has title to indemnity and it may have 

%/ %/ 

indemnity. Why does the State want this particular 
land ? “ It is admitted that the lands have practically 

no value for agriculture or grazing purposes” (p. 3 
of plaintiff’s “Exhibit 1”). The land is too sterile 
to afford subsistence even to a goat and yet the 
State, pretending that the land is not mineral, is 
maintaining this suit. 

The land is mineral in character 

There is another reason why the appellant fails to 

show title to the land in suit. The reason has already 

%/ 

been suggested in the preceding discussion. Under 
the decision in the Sweet case, supra, the State may not 
take mineral land—that is, land known to be mineral 
at the time when the State’s title, under its granting 
act, would otherwise have attached. Commonly this 
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is at the time of identification by survey. In this case, 
however, prior to survey the land was reserved. If 
reserved, the State has a right to await the extin¬ 
guishment of the reservation and then to take the 
land in place, the objection on account of reserva¬ 
tion being removed, or it has the right to seek indem¬ 
nity under the act of 1891. If the first right be 
exercised, then, on principle, we submit the known 
conditions as to mineral character as of the time when 
the land is released from reservation would govern. 
To illustrate: If this land had been a power-site with¬ 
drawal, the reservation would have Mpt defeated or 
postponed the attachment of title in the State. If 
to-day the power-site withdrawal were terminated 
and to-day the mineral character of the land became 
known (perhaps the power-site reservation might be 
revoked because of the discovery of a valuable coal 
deposit), then, we submit, the State could not take 
the land on account of its mineral character. 

But it is not necessary to decide that point in this 
case because the State certainlv could not have taken 
title before the spring of 1912, and long before then 
the land was known to be oil in character. The reports 
in the appendix on this print furnish the ineluctable 
conclusion that the land was a known oil field—the 
San Juan oil field. These reports were judicially 
noticed below' and properly so on the authority of 
such cases as Santa Fe Pacific Railway v. Payne , 50 
App. D. C. 95; United States v. Brewer-Elliott Oil & 
Gas Co., 249 Fed. 619; New York Indians v. United 
States, 170 U. S. 11; The Delaware, 161 U. S. 459; 
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Underhill v. Hernandez , 168 U. S. 250; Paquete 
Habana, 175 U. S. 677. These reports show the 
existence of oil seeps. They describe a structure 
favorable to the existence of oil, showing that eight 
distinct oil-bearing sands are represented. They show 
that the existence of oil had been known for years 
and that a location was made as early as 1882 by a 
Mr. Goodrich. They show that a well was drilled 
during 1907-8 and that oil was struck on March 4, 
1908. They show that from that time until the 
spring of 1909 development was rapid, but that on 
the whole the drilling had not been skillfully done. 
They describe twenty-five oil wells, in twenty of 
which thev struck oil. They show that the oil was 
encountered wherever the oil sands were penetrated 
and that the three lowest sands had not yet been 
tested by the drill. One of these three sands, the 
Honaker, was marked in the canyon wall by a promi¬ 
nent seep. The geologist reported that “oil of good 
quality is undoubtedly present in considerable quan¬ 
tity at each of the seven horizons.” He said that it 
should be noted that the deep-cut canyon of the 
river mav have drained oil from the field. “This 


consideration, taken in connection with the informa¬ 
tion afforded by the wells already drilled, indicate 
that there is little probability of finding gushers or 
wells of phenominal yield. It seems reasonable to 
predict, however, that several wells will be found in 
this district from which oil may be pumped with 
profit.” 
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In addition to facts, the evidence afforded by the 
drilling of wells, in determining the known character 
of this land, the Land Department may consider 
the inferences to be drawn from geologic data. 
See Diamond ('oal and Coke Co. v. United States , 233 
U. S., 236. 

In United States v. Southern Pacific Railway, 251 
L. S., 1, the court held: 

In order to establish the character of lands 
in this connection as lands valuable for oil, it 
is not necessarv that thev shall have been 
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demonstrated to be certainly such by wells 
actually drilled thereon, and producing oil 
in paying quantities after a considerable 
period of pumping; it suffices if the con¬ 
ditions known at the time of patent, as to 
the geologic, adjacent discoveries and other 
indicia upon which men prudent and experi¬ 
enced in such matters are shown to be accus¬ 
tomed to act and make large expenditures, 
were such as reasonably to engender the 
belief that lands contain oil of such quality 
and in such quantity as would render its 
extraction profitable and justify expenditures 
to that end. 

Think for a moment what that ruling signifies when 

the occasion for it is considered. That was held in a 

case brought to cancel patents obtained through 

fraud. The Southern Pacific Railroad, as well .as 

the State of Utah, could not lawfully take mineral 

land. The railroad secured patents covering these 

lands on affidavits that thev were not mineral in 

%/ 


31 


character. Thereafter it was discovered that thev 

%/ 

were mineral in character. If known to be mineral 
in character when the patents were secured, the rail¬ 
road was guilty of fraud. What was the evidence 
supporting the charge in the bill brought to cancel 
those patents that the land was known to be mineral 
when the affidavits were made? The inferences 
drawn from geologic data, the court held, w T ere such 
that we did not have to demonstrate it as a fact 
through actual drilling , but that we could deduce the ‘ 
known character of land from the geologic data 
available where it was sufficient to induce prudent 
men to act on the assumption that the land con¬ 
tained oil. In this case, the Department prior to 
July 2, 1910, had this geologic data, had the proof 
of actual drilling, and had evidence amply sufficient 
to justify the conviction that the land was mineral 
in the sense of containing oil. 

But this is not all. Before the lands were surveyed 
a further examination was made by geologists whose 
report is found in Bulletin No. 471 “ Contributions to 
Economic Geology,” pp. 76 to 104. This report 
makes no doubt of the existence of oil, speculates as 
to its principal use when it comes into the commercial 
market, shows the source and accumulation of the 
oil, speaks of the oil springs, and gives a history of the 
development of the field, showing that one well threw 
oil to a height of 70 feet above the floor of the derrick. 
It shows that by the summer of 1910 considerable 
capital had been enlisted to exploit the field. It 
gives the log of several wells and points out what 
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from his study of the field the writer was inclined to 
believe were the areas with the most favorable con¬ 
ditions. Of these three are school sections. 

With this history, with these elements before him, 
how could the Secretary well escape the conclusion 
that the lands are mineral so settled by factors estab¬ 
lished prior to 1912? It is our contention that the 
court is without jurisdiction to disturb the conclu¬ 
sion so reached. Central Pacific Railway Company 
v. Lane , 46 App. D. C. 374, controls this phase of the 
case, it is respectfully submitted: 

“At a hearing held to determine the real character 
of the lands, the Department (notwithstanding the 
prima facie nonmineral character thereof accom¬ 
plished and effected by said Surveyor’s return) placed 
upon the railway company the burden of proof to es¬ 
tablish affirmatively the nonmineral character thereof. 

“It appears from this statement that one of the 
questions the Secretary was by law called upon to 
consider before approving the selection list was 
whether or not the land is mineral in character. In 
making this investigation it was necessary to take 
testimony. Complaint is made that the Secretary 
committed error in casting upon the plaintiff the 
burden of proving the nonmineral character of the 
land; also that due weight was not given the report 
of the Surveyor General of Nevada. 

“While the finding of the Secretary that the land is 
mineral in character may be erroneous, it is based 
upon an investigation he was by law authorized to 
make, and his conclusion is not so devoid of evi- 
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dential support as to render his decision arbitrary 
and therefore subject to injunctive relief. Hence, 
the charge here amounts to nothing more than that 
reversible error was committed. What, then, plain¬ 
tiff seeks is to convert an action for injunction into 
a writ of error to review the decision of the Secretary. 
That this will not be done is too elementary to 
require the citation of authority.” 

In the opinion of the learned Justice who decided 
this case below, “ there w r as substantial evidence to 
sustain the finding of the Secretary of the Interior 
that the land was mineral land.” If this be mineral 
land, one thing is certain: It was known so to be 
before the survey and before the creation of the 
reserve. We can not conclude from these geological 
reports that the land is oil in character without giving 
equal credence and effect to the evidence they con¬ 
tain indicative of general knowledge of their mineral 
character long prior to even the first withdrawal. 
The act creating the reserve in itself was such a 
determination. It established “prima facie at least” 
that the land was mineral. Washburn v. Lane, 49 
App. D. C. 52. The hearing in this case before the 
local land officers was for the purpose of vacating 
the conclusion on which the reservation was predi¬ 
cated if the State could produce persuasive evidence. 
The view was settled that the land was mineral in 
character and the State was required to shoulder the 
burden of proof of the proposition that it was not. 
Had the hearing developed facts to upset the con¬ 
clusion that the land was mineral, this case would 
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not be in court. Not only would the appellees have 
revised the prior conclusion from facts then in 
existence and have pronounced the land not to be 
mineral, but it would have followed, as in the San 
Rafael case, that the reservation would not have 
been extinguished and the last obstacle to the State 
taking title would have been removed. It will serve 
no purpose to quote excerpts from the departmental 
decision of January 10, 1924. (It. p. 11, et seq.) The 
opinion speaks for itself. Counsel for appellant pro¬ 
fesses to see a paradox in the proposition that the 
Department has decided the land to be mineral and 
yet is about to issue prospecting permits. There is 
no inconsistency at all in the positions. Sufficient 
allusion has already been made to the peculiar and 
fugacious nature of these minerals, oil and gas. We 
are not dealing with a coal seam which can be traced 
through each legal subdivision of surveyed land. It 
happens that one may not recover oil from wells 
drilled in a 40-acre tract although there are produc¬ 
tive wells on adjacent forties. A permittee is granted 
a license which gives him a right to exploit a territory 
and which requires him within six months to com¬ 
mence drilling. He may have a permit covering 
2,560 acres, but when by drilling he starts production 
he can get a lease for only one-fourth of the land 
embraced in his permit in an area compact in form 
and conformable to survey lines. He gets such a 
lease at a small royalty but he has a preference right 
to the lease for the remainder of the land at a larger 
royalty. It is expected that applicants will seek 
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land of known quality; “wild catting” will he left 
to the last 3? the race. The sole statutory inhibition 
is against prospecting “within any known geologic 
structure of a producing oil or gas field.” 

II 

This is a suit against the United States 

The hill, in its apparent predicate, is in the nature 
of a hill of peace. It asserts title in the State and 
describes actions which, if taken, will place a cloud on 
its title. Indeed the “cloud” is already there. (II. 
p. 31.) This suit is the “only remedy remaining to 
the State to remove the cloud upon its title.” The 
prayers for relief may not embrace in language a peti¬ 
tion for a judicial declaration that title is in the 
State; but if title be not in the State, the appellant is 
not entitled to any portion of the relief for which it 
appears. Stripped to its real nakedness, the bill is 
nothing in the world other than a suit to have title 
declared in the State. It does not present a case 
where the State has done all that the law required at 
the time when the land w r as in a status where title 
might pass from the Government—as in the Wyoming 
and cognate cases—and where, by some after act, 
Government officers are treating the land as though 
title were in the United States. 

The granting of the relief sought is wholly depend¬ 
ent upon the establishment of title in the State. 
Title is now either in the appellant or in the United 
States; and both are asserting it. Title is certainly 
not in the nominal defendants, the appellees. The 
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appellant’s title has never been established in any 
other proceeding. Its title depends upon the view 
that is to be taken of the law and the facts in the case 
at bar. The questions this court is now considering 
are: What is the quality of the grant to the State? 
Does the order of July 2, 1910, create a reservation, 
and does that reservation still exist? Is it a reserva¬ 
tion within the meaning of the State’s granting act? 
If so, is it not to be concluded that the State to-day 
has no title? 

Assuming that the legal conclusion is favorable to 
the appellant and that this is not a reservation barring 
the attachment of the grant when the land was 
identified by survey in 1912, and that the grant 
therefore became complete and a title vested in the 
State in that vear, if the land was not known then 
to be mineral; in that event the decree below would 
be reversed, the motion to dismiss would be over¬ 
ruled, and the appellees would be forced to answer. 
What would be the nature of that answer? From 
what the court can discern from this record as it 
stands, including or excluding matters which can be 
judicially noticed, it is absolutely certain that the 
answer would deny material allegations in the bill 
and would affirmatively assert that as matter of 
fact the land was known to be mineral long before 
1912. Appellant’s rights then would depend upon 
the solution of an issue of fact as well as upon propo¬ 
sitions of law. Can it be doubted that the United 
States is entitled to be heard on such an issue before 
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the court will adjudicate title out of it? See Louisi¬ 
ana v. Garfield, 211 U. S. 70: 

This court has no jurisdiction of an action 
brought by a State against the Secretary of 
the Interior to establish title to and prevent 
other disposition of lands claimed under the 
swamp-land grants where questions of law 
and fact exist as to whether the United States 
still owns the land. The United States is a 
necessary party and the action can not be 
tried without it. 

If the court will turn again to Minnesota v. Hitch¬ 
cock, supra, and read the first paragraph on page 
387, the court will find a statement of the rule by 
which our proposition is to be tested. 

Then read Oregon v. Hitchcock, 202 U. S. 60, 
which applies that rule. There the State was seek¬ 
ing an injunction restraining the Secretary from 
allotting or patenting the lands involved, which the 
State claimed under the swamp-land grant, asking 
for a decree which would establish the State’s title— 
exactly the effect sought here. 

In the same volume is the case of Naganab v. Hitch¬ 
cock, 202 U. S. 473, seeking an injunction to prevent 
the Secretary from executing an act of Congress 
which would, if carried out, deprive plaintiffs of 
their property, etc.; just as here the administration 
of the leasing act, according to appellant’s claim, 
would interfere with its asserted rights. 

Then there is the case of New Mexico v. Lane , 243 
U. S. 52, where the Supreme Court granted the Sec- 
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retary’s motion to dismiss on the ground that the suit 
was really one against the United States. 

o 

These cases all sought franklv to establish a title 
in the plaintiff States. In each case whether the State 
had title depended upon the adjudication of certain 
questions of law or of fact; exactly the situation in 
this case. 

What is the nature of this bill? A suit to quiet 
title? A bill quia timetf Or any other possible form 
of a bill of peace? Counsel seeks to distinguish it 
from the Xew Mexico case because that was a bill to 
quiet title. The State frankly asked for a decree 
which would establish or declare the title to be in it; 
that being done, injunction to restrain acts threat¬ 
ened in denial of that title would logically follow. 
Xew Mexico ingenuously stated the purpose of the 
bill. It could not plead that elsewhere in another 
action it had established its title. It could not show 
a conveyance from the United States any more than 
Utah can in this case. 

The bill here is nothing but a disingenuous effort 
to obtain the same result. When and where has the 
State of Utah secured a determination by a court 
that she has title to these lands on which she can 
bring a bill of peace, a bill quia timet ? Has appellant 
produced herein anything more than an argument 
based on law and on facts that it has title, its title 
depending upon the judgment of the court in this 
case before the title is established? The State has 
no right to demand that the Secretary be restrained 
from enforcing his rulings or from issuing these per- 
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mits or from asserting that said sections are a part 
of the public domain of the United States, because 
of known mineral character at the date of completed 
survey or on any date, unless title is in the State, 
which is something never before adjudicated any¬ 
where. The State has no right to a mandatory in¬ 
junction requiring the Secretary to recognize, respect, 
and give full legal force and effect to the rights 
granted and secured to her under the granting act, 
excluding from any and all consideration in connec¬ 
tion with such rights those rulings, holdings, and 
decisions adverse to the acknowledgment of those 
rights unless it first appears that title is established 
in the State. You can not find that the State has 
those rights unless you find that title has passed to 
it, and as no court has vet decided that issue vou 
can not find title in the State in this suit unless vou 
ignore and proceed in the absence of the other party 
who claims title; and that party is not the nominal 
defendant, but the United States. This case differs 
from Lane v. Watts, 234 U. S. 525, for the Supreme 
Court in Shaw v. Kellogg , 170 U. S. 312, had deter¬ 
mined when and how title passed out of the United 
States to the Baca claimants; and the facts appear¬ 
ing on the record being the same in their essentials, 
notwithstanding some differences noted in 234 U. S. 
on p. 540, it followed in the one Baca case as in the 
other that title passed on location of the grant and 
the approval thereof. In the Shaw case there was a 
positive declaration by the Surveyor General of the 
nonmineral character of the land; in the Watts case, 
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as the court said, “it is an inference deduced from 
the circumstances/’ 

The writer does not pretend to know certainly the 
dividing line between the Supreme Court decisions 
in the Arlington case, United States v. Lee y 106 
U. S. 196, and in the Watts case on the one hand and 
the Oregon , Louisiana , New Mexico , and Naganab 
cases on the other. There are differences, but con¬ 
fessedly it is difficult to deduce the principle. 

But I do know that when counsel talks about 
“casting a cloud on their title” either he is talking 
about a title somehow, somewhere, juridically estab¬ 
lished, or he is talking about a title whieh it is the 
purpose of his bill to establish; and if he can do that 
behind the back of the United States when the 
existence of his title depends not only upon propo¬ 
sitions of law but conditions of fact, not established 
in any court, then the decisions in the cases upon 
which we rely go for naught. 

When the writer presented this point in the oral 
argument below, the court smilingly suggested that, 
he had cried “Wolf” quite often. I have never raised 
the question frivolously or asserted the proposition in 
bad faith. Sometimes the court has agreed with me; 
more often the point has been ignored; occasionally 
it has been decided adversely. But out of it all, 
I ha\e never learned where the line of demarcation 
lies; and with all due respdct to judges generally, the 
writer is forced to entertain the thought that they 
do not know definitely and certainly. Occasionally 
a good reason comes out for holding in a particular 


41 


case that the suit is not against the United States. 
For example, in Payne v. Central Pacific Railway , 
255 U. S. 228, we raised the point which the court 
disposed of on p. 238. In that case the railroad had 
done everything the law required to perfect its title 
to the land selected by it and we conceded that the 
land was of the character which it could take. But 
after selection and before the Secretary had got 
around to approve the selection, the land was with¬ 
drawn under the act of 1910 as a power site. It was 
not questioned that but for the power-site with¬ 
drawal the Secretary would have approved the selec¬ 
tion (p. 234); but it was contended by us that the 
withdrawal, having been made before the approval, 
became a legal obstacle to approval. On the theory 
that legal title was in the United States until approval, 
we thought that the United States was the real party 
defendant, but the court held that the selection, 
complete in all respects, was the concluding step 
which earned the right in the railroad to receive the 
title. In other words, the equitable title vested on 
selection. Consequently, the land was not public 
land of the United States subject to withdrawal for 
one thing; and on the point as to whether it was a 
suit against the United States, the court thought it 
was rather a suit to restrain action taken in a mis¬ 
taken conception of the Secretary’s authority. 

In the case at bar none of these conditions upon 
which the granting act to Utah operates are admitted 
to exist. The bill shows that prior to survey, when 
the sections became identified and could pass, the 
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land was embraced in a reservation which under the 
terms of the granting act operate as an inhibition 
against the grant. It is the solution of the question 
of law thus arising and the further question of fact 
as to the quality of the land as known at that time 
which will determine whether or not the State has 
title and therefore a right to the relief sought; and it 
is upon those questions, lying at the threshold, that 
the United States is entitled to be heard and is an 
indispensable party to a suit requiring its determina¬ 
tion. 

Mr. Justice Field, sitting in circuit, used some sug¬ 
gestive language in San Francisco Saving Union v. 
Iririn, 28 Fed. 708. Plaintiff was the grantee of cer¬ 
tain swamp land from California. Irwin was a naval 
officer in charge of Mare Island Xavy Yard. He 
was occupying the land. He claimed that title was 
in the United States, just as the defendant in the 
Arlington case did. The court said: 

In the present case the United States are 
not sued. They can not be sued. The de¬ 
fendant is not sued in his official character , but 
as an individual. He is alleged to be in pos¬ 
session. He admits that he is and justifies 
that possession by alleging that he is an 
officer of the United States and acting under 
their authority. He can only make good this 
defense by showing that the United States 
were lawfully authorized to put him in pos¬ 
session of the land, and such authority they 
onlv possessed if they held the title or had 
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the assent of the owner, neither of which is 
shown in the present case. 

That is not this case. Appellees here are not in 
pos ession justifying under a claim that title is in the 
United States. The United States is in possession. 
The State is not in possession. The appellees (Bill, 
p. 2) are each “sued in his official capacity as the 
Secretary of the Interior and the Commissioner of the 
General Land Office” to control their actions as the 
administrative officers or agents of the United States, 
which is in possession, asserting title, and subjecting 
the land, long ago reserved by its Chief Executive as 
public land, to the operation of its leasing act. 

Somewhat of the thought in the Irwin case was 
apparently in the mind of this Court in Washington 
Steel and Ordnance Co. v. Martin , 45 App. D. C. 600, 
when Chief Justice Shepard said: 

This is not an action of ejectment against an 
officer of the United States who sets up a 
superior title in the United States as in United 
States v. Lee , 106 U. S. 196, and other cases 
cited. It is founded upon a claim of superior 
title upon which it asks the removal of a cloud, 
and also a mandatory injunction to remove the 
fence erected by officers of the United States. 
The suit necessarily involves the title to the 
land, which is also claimed on behalf of the 
LTnited States. 

As the United States can not be made a 
party to such an action, the decree dismissing 
the bill is affirmed, with costs. 
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In closing this point in the brief used in the trial 
court, it was said: 

Yes; I may be guilty of having cried “ Wolf” 
very often. Just bear in mind, however, the 
rest of the fable: The wolf finally came. 

Behold the wolf! 

And the learned justice below saw the “Wolf.” 
We respectfully invite the court’s attention to him. 

Ill 


There is an absence of indispensable parties defendant 

The United States is one, and the Government’s 
interest has alreadv been shown. There are others. 
The court is asked to enjoin issuance of permits to 
Edward Lichliter and about a dozen others named 
in the bill. (R. p. 21.) There are the persons w T ho 
carried on litigation with the appellant resulting in 
the decision of the appellees. (Appellant’s Exhibit 
IV.) It w r as their applications which initiated the 
controversy in the Department. The Land Depart¬ 
ment, zealously protecting the interests of all w T ho 
asserted any right in the land, required these appli¬ 
cants to publish notice citing all parties w T ho might be 
affected to come in and show T their hand. The State 
came in, w’as heard, and lost. The State now r comes 
into court and ignores the parties with the adverse 
interest; the parties in w'hose favor the appellees 
decided. You are asked to strike dowm their rights, 
behind their backs, without affording them any 
opportunity to be heard. Brady v. Work, 26E U. S. 
435; Foltz v. Payne, 50 App. I). C. 155. 


45 


IV 

There is a lack of jurisdiction in the courts to interfere 
because the matter is one wholly within the jurisdiction 
of the appellees 

This is another “ Wolf.” 

It has been shown that the State is not entitled to 
mineral land and that this land was put in a petroleum 
reserve in 1910, long before survey. It has been 
shown that there was evidence that satisfied the 
President as well as the Land Department that the 
withdrawn area was mineral. It is the province of 
the Secretary to classify land. The duty of deter¬ 
mining the character of land granted by Congress is 
reposed in officers of the Land Department. Barden 
v. Northern Pacific R. R. Co ., 154 U. S. 288. The 
decision of the Land Department on a question of the 
actual physical character of land is not subject to 
review by the courts. Heath v. Wallace, 138 U. S. 
573. The placing of land in a petroleum reserve is 
in itself an official declaration of the mineral character 
of the land because it results from information show¬ 
ing the presence of mineral. It establishes that 
“prima facie at least” the land is mineral. Wash- 
hum v. Lane , supra. The mere creation of the 
reserve does not make the land mineral. It is the 
presence of mineral contents that makes the reserve 
a possibility. It must be found out and determined, 
first, in point of time, that the land is petroleum; the 
reservation follows and rests upon that determination. 
The court may not think the evidence afforded by 
the geologists was enough to justify the finding, 
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although the lower court did. The point—the fangs 
of this “wolf”—is that the Land Department did 
and that this finding is not revicwablc here. 

V 

The bill fails to state a case in equity 

If the preceding argument be sound, the Dill pre¬ 
sents no grounds for equitable relief. If it does not, 
there is no more to be said upon this point. 

But, in addition to what has been said, the State 
will have a remedy against the lessees if it be entitled 
to any remedy—and if there are any lessees. And 
if there will be no lessees, it will be so because the 
permittees have failed to produce oil. If they fail to 

produce oil, it will be so because there is no oil there 
commercially extractable. If there be no oil there, 

the reservation will be extinguished as to such 

portions,and the State can have the land. 

Only, in that event, the State will not want it. 

CONCLUSION 

We fully appreciate how reluctant a court naturally 
is to come to a conclusion which operates to exclude 
a hearing on the merits of a plaintiff’s case when 
apparently he has no other means of getting a judicial 
determination of his asserted rights. But that is not 
this case. If Utah has title she can sue the prospect¬ 
ing permittees and that would have the advantage 
of giving them an opportunity to be heard which is 
denied them if this bill be maintained. Or she can 
pursue the course taken by the State in Wyoming v. 
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United States , 255 U. S. 472. In that case the Land 
Department denied that the State had title to cer¬ 
tain lieu lands selected by her. The lands were not 
known to contain mineral when the selection was 
made in 1912, and, as in the Central Pacific case, 
she had done everything the law required of her in 
perfecting the selection. After that event the land 
was included in a withdrawal as oil land and the 
Secretary ruled that he had power to reject the selec¬ 
tion because he could consider conditions existing 
at the time of approval rather than at the time of 
selection in making up his mind. The State, better 
advised than the State of Utah and knowing that it 
could not proceed against the Secertary directly 
without encountering objection that it was a suit 
against the United States, put its oil lessees in posses¬ 
sion of the land and forced the United States to 
bring the suit to establish its title and to secure an 
accounting for the oil removed. So, here the State 
of Utah does not require the decree sought if the 
State has the title that counsel asserts. Let her put 
her oil lessees in possession, as Wyoming did, and 
force the United States to bring a suit to establish 
the title they now assert is in the Federal Govern¬ 
ment. 

The decree below should be affirmed. 

C. Edward Wright, 
Attorney for Appellees. 

Donald V. Hunter, 

Of Counsel. 
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“A” 

TFrom “Contributions to Economic Geology * * *, 1909“— 

Bulletin 431, U. S. Geological Survey, pp. 11-25.] 

The San Juan Oil Field, San Juan County, Utah 

By H. E. Gregory 

ACKNOWLEDGMENTS 

The exploration of the San Juan oil field whose 
results are here reported covered only three days in 
the later part of July, 1909—a period of time mani¬ 
festly too short for detailed study—and the data here 
presented were obtained largely through courtesies 
extended by Mr. E. L. Goodridge, of the San Juan 
Oil Company, and Mr. A. L. Raplee, of Bluff. 

LOCATION 

The boundaries of the San Juan oil field have not 
been determined. The scene of the present develop¬ 
ment is along Limestone Creek, 25 miles west of 
Bluff, San Juan County, Utah, and the claims that 
have been staked are included in an oval area which 
has a northeast-southwest axis of about 30 miles and 
a northwest-southeast axis of 20 miles and is divided 
into two nearly equal parts by the canyon of San 
Juan River. (See PI. II, p. 22.) 

% ifi jfC 

TOPOGRAPHY 

The San Juan oil field is part of the Colorado 
Plateau, a physiographic province with altitudes 
ranging from 5,000 to 7,000 feet, composed largely 

(49) 
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of flat-lying sedimentary rocks ranging in age from 
Carboniferous to Cretaceous. The river valleys are 
canyons cut in solid rock. The elevations are either 
mesas and buttes remaining after the erosion of the 
surrounding areas or are volcanic necks and lava- 
capped mesas. Much bare rock is exposed at the 
surface. The area included in the oil field has an 
altitude of 4,000 to 5,000 feet and differs in topog¬ 
raphy from the typical Colorado Plateau only in that 
the rocks are folded into well-marked svnclines and 
anticlines. 

GEOLOGY 

STRUCTURE 

In the oil field flat-lying sedimentary rocks found 
east, north, west, and south are folded to form two 
anticlines with a broad intervening syncline, a 
crumpling apparently unaccompanied by faulting. 
The rock systems that took part in the disturbance 
and are now exposed by erosion are the Carbonifer¬ 
ous, Triassic, and Jurassic. Approximately 2,000 
feet of sedimentary rocks above the fossil-bearing 
Carboniferous are in sight. The hogback ridge which 
forms the east bank of Comb Wash and continues 
south and west along Gypsum Valley to the vicinity 
of Chaezkla Rock appears to represent the steep 
down-folded eastern side of a dome or monocline 
which formerlv extended westward toward Colorado 
River. This giant dome was modified by smaller 
folds, two of which, with axes trending N. 20° E., and 
thus approximately parallel to the bordering hogback, 
constitute the fundamental features of the San Juan 
oil field. Nearly all the wells so far drilled are 
located along the syncline. 

* * * * ^ 
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THE OIL SANDS 

Eight distinct oil-bearing sands are represented in 
the canyon section. These sands are locally called 
the Baby, Goodridge, No. 3, Mendenhall, Amber, 
Goose Neck, Blue Shale, and Honaker sands. 

At all places examined the rock containing the oil 
is practically identical in character at each horizon. 
It is a white sandstone, probably bleached, fine¬ 
grained, friable, generally porous, has calcareous ce¬ 
ment, and weathers with concretionary structure. 
All the beds are more or less fossiliferous and in places 
consist of solid masses of shells. The porosity of the 
oil sands is apparently due to the removal of calca¬ 
reous fossils. The rock overlying the Baby sand is a 
dark-blue, exceptionally durable limestone; that over- 
lying the Goodridge sand is a fossiliferous, firm lime¬ 
stone, 3 feet thick. One. of the striking features of 
this region is the relative indestructibility of these 
thin beds of limestone, so that the most widespread 
surface rock, the one which in large part controls the 
surface form, is a thin “cap rock’’ of limestone. 
This limestone cap has prevented the escape of the 
oil upward and has thus allowed it to accumulate in 
the porous sand. 

^ «]« sL sjy 
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DEVELOPMENT OF THE OIL FIELD 

The existence of “oil seeps” in the San Juan Can¬ 
yon has been known for manv vears. The first loca- 
tion was made in the spring of 1882 by Mr. Goodridge, 
who made the hazardous trip through the San Juan 
and Colorado canyons from Bluff to Lees Ferry with 
the loss of one boat. The first well (crossing No. 1) 
was drilled during 1907-8 and oil was struck on March 
4, 1908. From that date until the spring of 1909 





development was rapid, but in July, 1909, drilling 
was in progress at only one well in the entire field. 
On the whole, the drilling has not been skillfully done, 
and it is reported that tools have been lost at nearly 
every well drilled in the field. The filing of claims 
has kept far ahead of developments, as is indicated 
by the fact that nearly 10,000 locations have been 
recorded at Monticello, the county seat of San Juan 
County. 

Statistics regarding wells in the field in July, 
1909, kindly furnished by Mr. Goodridge, are given 
below. 

Wells drilled in San Juan oilfield 

1. Crossing Xo. 1 well of Oil Company of San Juan; 
220 feet deep; gusher, oil spouting to height of 70 
feet. Oil now stands 95 feet from surface. Eight- 
inch hole cuts Goodridge sand. 

2. Chicago well of Oil Company of San Juan; 200 
feet deep; 8-inch hole; gas encountered at 100 feet. 
Touches top of Goodridge sand. Well abandoned 
because water could not be controlled. 

3. Golden Gate Xo. 7 well of Oil Company of 
San Juan; 105 feet deep; 8-inch hole; an assessment 
hole. Oil runs out a little. Cuts Baby sand. 

4. Monticello well; 265 feet deep. Oil stands 75 
feet from surface. Oil from Goodridge sand. 

5. Burlap well of Oil Company of San Juan; 100 
feet deep; 8-inch hole. Work on it in progress 
August 1, 1909. 

6. Oil City No. 5 well of San Francisco-San Juan 
Company; 595 feet deep; 8-inch hole. Cuts Good¬ 
ridge sand and goes into No. 3 sand. Gas was en¬ 
countered. Well now full of oil and plugged. 

7. Oil City Xo. 6 well of San Francisco-San Juan 

•/ 

Company; 165 feet deep; 8-inch hole. Cuts into top 
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of Baby sand, where oil was struck. “ Enough oil 
to hold claim.” 

8. Oil City No. 7 well of San Francisco-San Juan 
Company; 140 feet deep; 8-inch hole. Cuts Baby 
sand, in which oil was found. “ Enough oil to 
hold claim.” 

9. Oil City No. 8 well of San Francisco-San Juan 
Company; 126 feet deep; 8-inch hole. Cuts Baby 
sand, where small flow of oil was found. 

10. Conejos well of San Francisco-San Juan Com¬ 
pany; 450 feet deep; 8-inch hole. Cuts Goodridge 
sand and Baby sand, both of which yield oil. Oily 
water running from well July 23, 1909. 

11. Bryce No. 1 well of Western Investment Com¬ 
pany; 165 feet deep; 8-inch hole. Cuts Baby sand, 
which yields oil. Drilling stopped for repairs. Well 
sunk in April, 1910, to 500 feet. (A. L. Raplee.) 

12. Bryce No. 2 (Oil Johnny No. 1) well of Western 

Investment Company; 500 feet deep; 8-inch hole. 
Well sunk in a wash below the horizon of the Good¬ 
ridge sand. At 200 feet oil was encountered in No. 
3 sand. This oil and the rock water was cased off. 
Oil was again struck in the Mendenhall sand. Oil 
stands 150 feet from the surface. The well is plug¬ 
ged and shows strong flow of gas when cap is removed. 
Drilling continued in March, 1910. (A. L. Raplee.) 

13. McMoran well; 200 feet deep; 8-inch hole. 
Cuts Goodridge sand, where oil and some gas was 
encountered. 

14. Bitter Springs No. 1 well; 200 feet deep; 8- 
inch hole. Struck oil in Goodridge sand. Well is 
plugged. 

15. Bitter Springs No. 2 well; 160 feet deep. 
Drilling stopped on account of repairs to rig. 

16. Galloway well of Norwood Company; 1,300 
feet deep; 8-inch hole. Strong flow of gas encoun- 


tered in Goodridge sand. Some oil in this and other 
sands. Xo water below 100 feet. Attempt made 
to reach the Honaker sand was abandoned because 
of lost tools. Drilling resumed March, 1910. (A. L. 

Raplee.) 

17. Grand Gulch well; 310 feet deep; 8-inch hole. 
Well begins below Mendenhall sand. Oil encoun¬ 
tered in Amber sand. Estimated yield on pumping, 
50 barrels a dav. 

Data regarding the following wells drilled in De¬ 
cember, 1909, were kindly supplied by Mr. A. L. 
Raplee: 

18. Red Bed well of A. L. Raplee; 80 feet deep; 
8-inch assessment hole. Did not reach oil sands. 
Struck water. 

19. Red Butte well of California Company; 60 feet 
deep; 8-inch assessment hole. Struck oil in Baby 
sand. 

20. Red Butte well of Monumental Oil Company; 
60 feet deep; 8-inch assessment hole. Oil found in 
Baby sand. 

21. Hyde well of Monumental Oil Company; 50 
feet deep; 8-inch assessment hole. Oil found in Baby 
sand. 

22. Elithia well of Redwood Oil Company of San 
Francisco; 60 feet deep; 8-inch assessment hole. 
Encountered oil in Baby sand. 

23. McGee & Jackson Xo. 1 well; 60 feet deep; 
8-inch assessment hole. Yields flowing water. 

24. McGee & Jackson Xo. 2 well; 600 feet deep; 
8-inch hole. “ Struck oil and flowing water.’’ Will 
be sunk to the Honaker sand. 

25. Connecuet well of Connecuet Oil Company 
of San Francisco; 30 feet deep; 8-inch assessment 
hole. Xo water nor oil. 
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PROSPECTS 


From the data given above it will be seen that 20 
of the 25 wells are reported to have struck oil, that 
oil was encountered in each well wherever the oil 
sands were penetrated, and that the three lowest 
sands have not yet been tested by the drill. One of 
these three, the Honaker, is marked in the canyon 
wall by a prominent seep. Oil of good quality is un¬ 
doubtedly present in considerable quantity at each 
of the seven horizons. A map of the field indicating 
the existing wells shows that the development has 
been confined chiefly to the valley of Limestone Creek 
and that no drilling has been done south of San Juan 
River. (See PI. II.) This area was doubtless chosen 
because wells can be sunk here to the lower oil sands 
at less expense than elsewhere in the field. But 
even in this area no well has been sunk deep enough 
to test the lowest sand. Two wells north of the 
river, one in the syncline and one on the west anti¬ 
cline, both sunk to the horizon of the Honaker sand 
or lower, would indicate the possibilities of the field. 
A test well should also be sunk south of the river at 


some convenient point between Gypsum Creek and 
The Monuments. The wells already sunk give 


valuable i;iformation 


regarding the conditions in the 


upper oil sands. In making plans for the future it 
should be noted that the deep-cut canyon of the San 
Juan may have drained the oil from the field. This 
consideration, taken in connection with the informa¬ 


tion afforded by the wells already drilled, indicates 
that there is little probability of finding gushers or 
wells of phenomenal yield. It seems reasonable to 
predict, however, that several wells will be found in 
this district from which oil may be pumped with 
profit. 

4* vt* 4^ 4* 4* 
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“ B ” 

/From “Contributions to Economic Geology * * *, 1910”— 

Bulletin 471, U. S. Geological Survey, pp. 76-104] 

Geology of the San Juan Oil Field, Utah 

By E. G. Woodruff 

sV vp ajag vB vp 

DEVELOPMENT 

Though oil springs must have been seen by pros¬ 
pectors and traders who operated along San Juan 
River, thev seem to have received only casual notice 
until 1882, when E. L. Goodridge made the first 
location of a claim. Xo drilling was done, however, 
until the fall of 1907, when the first well, Crossing Xo. 
1, was begun. This well encountered oil March 4, 
1908, at a depth of 225 feet. It was a gusher, throw¬ 
ing oil to a height of 70 feet above the floor of the 
derrick, and led to considerable excitement. Other 
wells followed in rapid succession in 1908 and 1909, 
but most of them were only prospect holes put down 
to validate the titles to claims and not with serious 
intention of determining the oil resources of the field. 
By the summer of 1910 considerable capital had been 
enlisted to exploit the field. One standard rig was in 
operation and others were reported to have been 
ordered. There were 10 portable deep-well rigs in 
the area and several more on the way to it. During 
midsummer active development was somewhat re¬ 
tarded on account of the heat, but in the later part of 
August preparations were made to renew operations 
with greater vigor than before. Reports received 
from reliable sources during the winter of 1910-11 
indicate that the expectation of activity has been fully 
realized. On February 1, 1911, according to a report 
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by A. L. Raplee, there were 27 drilling rigs in the 
field and equipment for more on the way. Two oil 
wells were brought in during the winter and there was 
considerable improvement at old wells. A small 
town had been established near Mexican Hat and the 
roads and general facilities much improved. 

■si* 4* 4* 
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The following notes and well records, arranged in 
chronologic order, are prepared from data collected 
by Gregory in 1909, and by the writer in 1910, and 
also from information kindly supplied by Messrs. 
L. H. MacMorran, A. L. Raplee, and E. L. Good- 
ridge. The locations of the wells are shown on Plate 
IX, with figures to correspond to the number used 
below. 

1. Crossing No. 1 well, Oil Co. of San Juan; 226 
feet deep; 8-inch hole; gusher, oil spouting to height 
of 70 feet. Oil now stands 95 feet from surface. 
Water was encountered immediatelv above the Babv 
sand and oil in the “Goodridge” sand. 

Log of Crossing Xo. 1 well 

® vl/ ^ 

^ ^ ^ 

2. Chicago well, Oil Co. of San Juan; 213 feet 
deep; 8-inch hole; gas encountered in the first shale 
penetrated by the drill. Touches top of ‘‘ Goodridge ’’ 
sand. “Well abandoned because water could not be 
controlled.” 

Log of Chicago well 

^ 

3. Golden Gate No. 7 well, Oil Co. of San Juan; 
sec. 15, T. 41 S., R. 19 E.; 105 feet deep; 8-inch hole. 
Slight flow from brown Baby sand. This well was 
sunk as assessment work. Encountered a strong flow 



of artesian water and a trace of oil. (tood location 
for obtaining artesian water. 

4. Monticello well; 263 feet deep. Oil stands 75 
feet from surface. Oil from “Goodridge” sand. 
Data from Gregory’s report ; location not given. 

Log of Monticello well 

yy v*/ si/ si/ 
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5. Burlap well. Oil Go. of San Juan; 244 feet deep; 
8-inch hole. Strong flow of gas and trace of oil was 
found at the top of the “Goodridge” sand and a 
“showing” of oil in the Baby sand. Work in prog¬ 
ress August 1, 1909. 


Log of Burlap well 

ifc :jc :jc ;jc 

6. Oil City Xo. 5 well, San Francisco-San Juan Co.; 
595 feet deep: 8-inch hole. Cuts “Goodridge” sand 
and goes into Xo. 3 sand. Gas was encountered. 
Well now full of oil and plugged. 

7. Oil City Xo. 6 well, San Francisco-San Juan Co. * 
165 feet deep; 8-inch hole. C uts into top of Baby 
sand, where oil was struck. “Enough oil to hold 
claim.” 

8. Oil City Xo. 7 well, San Francisco-San Juan Co.; 
140 feet deep; 8-inch hole. Cuts Bab}^ sand, in 
which oil was found. “Enough oil to hold claim.” 

9. Oil City Xo. 8 well, San Francisco-San Juan Co.; 
126 feet deep; 8-inch hole. Cuts Baby sand, where 
small flow of oil was found. 

10. Conejos well, San Francisco-San Juan Co.; 
450 feet deep; 8-inch hole. Cuts “Goodridge” sand 
and Baby sand, both of which yield oil. Oily water 
running from well July 23, 1909. Data from Grego¬ 
ry’s report; location not given. 
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11. Bryce No. 1 well, Western Investment Co.; 
165 feet deep; 8-inch hole. Cuts Baby sand, which 
yields oil. Drilling stopped for repairs. Well'sunk 
in April, 1910, to a depth of 500 feet. 

12. Bryce No. 2 (Oil Johnny No. 1) well, Western 
Investment Co.; 500 feet deep; 8-inch hole. Well 
sunk in a wash below the horizon of the “ Good- 
ridge 7 ’ sand. At 200 feet oil was encountered in No. 
3 sand. This oil and the water were cased off. Oil 
was again struck in the Mendenhall sand. Oil 
stands 150 feet from the surface. The well is plugged 
and shows strong flow of gas when cap is removed. 
Drilling continued in March, 1910. 

13. MacMorran well; 200 feet deep; 8-inch hole. 
Cuts “Goodridge” sand, where oil and some gas 
were encountered. 

14. Bitter Springs No. 1 well; 200 feet deep; 
8-inch hole. Struck oil in “Goodridge” sand. Well 
is plugged. Data from Gregory’s report; location 
not given. 

15. Bitter Springs No. 2 well; 160 feet deep. 
Drilling stopped on account of repairs to rig. Data 
from Gregory’s report; location not given. 

16. Galloway well, Norwood Co.; Johns Canyon; 
1,425 feet deep; 8-inch hole. Strong flow of gas 
encountered in “Goodridge” sand. Some oil in 
this and other sands. No water below 100 feet. 
Attempt made to reach the Honaker sand was aban¬ 
doned because of lost tools. Drilling resumed March, 
1910. This is the westernmost and also the deepest 
well in the field. It was put down with a standard 
rig to a depth of 1,425 feet. Operations were still in 
progress at the time of this survey. The well is 
situated at the top of the Goodridge formation. 
Traces of oil were found at 85, 600, and 1,170 feet. 
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Only a small amount of gas was encountered. Opera¬ 
tions were stopped for a month during the spring of 
1909 on account of loss of tools. When the work 
was resumed it was found that oil had collected on 
the surface of the water in the well. This oil was 
taken from the well and bottled. It is believed by 
operators that the oil came from the sand at a depth 
of 1,170 feet. 

17. Lone Cave Oil Co. well drilled to a depth of 
700 feet. This well was shot at a depth of 415 feet. 
It is reported that a good “show” of oil was 
obtained but no production. 

18. Gooseneck Oil Co. has put a rig in place and 
made necessary preparations to drill. 

19. San Juan-Dolores Co. has put a rig in place 
to drill. 

20. Aztec Oil Co. has reached a depth of 610 feet 
with a large portable rig and has obtained a small 
“show” of gas at 237 feet and some oil at 495 feet. 
At the maximum depth no water had been encoun¬ 
tered. 

21. Pinnacle Oil Co. has entered into contract with 
a driller to sink a hole to a maximum depth of 5,000 
feet. The contractor has erected a rig and completed 
most of the preparations for drilling. 

22. Gibraltar Oil Co. has entered a contract for a 
deep hole. 

23. London & San Juan Oil Co. drilled to a depth 
of 450 feet and obtained a good “show” of oil, but 
loss of tools in the well interrupted operations 
temporarily. 

24. Pioneer Development Co. drilled in 1908 to a 
depth of 215 feet. A small amount of oil was reported 
at the maximum depth from a sand believed to be 
the “ Goodridge.” Recently this company has set a 
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rig in place and is prepared to continue operations 
to a greater depth. 

25. Jackson well; Monumental Oil Co. drilled to 
a depth of 635 feet. An oil sand was encountered 
at 525 feet. A fine “showing” of oil is reported in 
the “ Goodridge” sand at 292 feet and again in a 
stray sand at 550 feet. At this lower point the well 
was shot. Oil now stands 90 feet below the surface. 
The writer is inclined to think that when proper 
correlation is made the sand encountered at a depth 
of 550 feet will be found to be not a stray sand but 
probably the Little Loop sand. 

26. Anderson Oil & Developing Co. has drilled to a 
depth of 420 feet. A good “showing” of oil was 
found at a depth of 260 feet, and some oil was baled 
out for drilling, but the quantity was considered 
insufficient and it was cased off and the well drilled 
deeper. 

27. Areola No. 3 well drilled to the “ Goodridge” 
sand at 210 feet, where oil was found. 

CONCLUSION 

Much remains to be determined before the San 
Juan field can be classed as a success or failure. 
However, the evidence gained in the examination 
described in the preceding pages points to certain 
conclusions regarding the most probable places for 
the accumulation of oil. As all the wells containing 
more than a good “showing” of oil are in the syn¬ 
cline, it is believed that the basin structure probably 
contains most of the oil. This condition has been 
demonstrated to exist regarding the upper oil sands 
and is believed to be true of the lower beds, though 
the lower ones may contain oil over a greater area. 
Furthermore, if there is a small amount of water 


present in the bottom of the syncline, the oil forms 
a border at the edge of the water, and no oil will be 
found in the lower beds in the center of the basin. 
A ery little gas accompanies the oil and probably 
very little will be found, though wells in the anticline 
mav find a moderate quantity but it will not show 
much pressure. Such gas is believed to be derived 
from the oil which is now in the syncline and to have 
risen into the anticline because it has a relatively 
low specific gravity. Practically all the geologic 
conditions point to the conclusion that very few 
flowing wells will be obtained. Reports of the wells 
•^-drilled include one “ gusher. ” For this well no 
adequate explanation has been offered. From his 
study of the field the writer is inclined to believe 
that the areas in which the most favorable condi¬ 
tions occur are as follows: 

T. 41 S., R. 18 E.: Secs. 23, 24, 25, 26, 35, 36. 

T. 41 S., R. 19 E.: Secs. 19, 20, 21, 28, 29, 30, 31, 


32. 

T. 42 S., R. 18 E.: Secs. 1, 2, 11, 12, 13, 14, 24. 

T. 42 S., R. 19 E.: Secs. 5, 6, 7, 8, 17, 18, 19, 20. 

Surrounding areas may contain oil, but it is be¬ 
lieved that the quantity will be less than in those 
listed above. The area south of the river is not 
surveyed, and the locations given are based on pro¬ 
jections of the survey covering the area north of the 
river. The grade of the oil obtained from this field 
will most probably be high, but it is not expected 
that the production will be great. 
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A FOREWORD 

Only two real questions are presented in this case. 
They are: 

I. Was a “ Petroleum Reserve”/or classification and 
in aid of legislation, which was created by the President 
in 1910, a reservation of public lands within the meaning 
of the term “reservation” as used in Utah’s school grant? 

II. If such “Reserve” was such reservation, was it 
rendered functus officio and disestablished by the leas¬ 
ing act and antecedent legislation? 

These questions have never been determined by any 
court, not even the court below. 
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Utah’s views on the only real questions presented in 
this litigation could be fully expressed in a brief of much 
smaller dimensions than the one which is prefaced by 
this foreword. But numerous considerations, a few 
of which will be mentioned presently, acceptably apolo¬ 
gize for, even if they do not render necessary in this 
court, the course the State has taken in setting out in 
its brief every material fact admitted under the plead¬ 
ings and in discussing therein every conceivable purely 
legal phase of the case. Never again will the attorney 
for the State assume that a court will correctly perceive 
admitted facts and apply well established law thereto, 
without the aid from counsel of a brief that contains a 
detailed exposition of both the facts and the law. 

The court below expressly decided that the lands in 
suit had been “ withdrawn, ” but did not expressly or 
otherwise decide that they had been reserved from the 
operation of Utah’s school grant. To that extent (in 
deciding that there had been a withdrawal only), but 
not otherwise, are the views of the court below deemed 
sound by Utah. 

The lower court also decided that the Secretary of 
the Interior had found said lands to be mineral in 
character, but the bill, the allegations of which were 
admitted under a motion to dismiss, properly averred 
that the Secretary had never found the lands to he mineral 
in character. Moreover, in the Secretary’s decision, a 
copy of which was an exhibit to the bill, it was explicitly 
found, clearly stated and affirmatively decided that 
prospecting of the lands in the future was essential to a 
determination or finding as to whether or not they were 
mineral in character. 

Other matters have contributed to the prolixity of 
this brief, not the least of which was the lower court’s 
opinion that merit inhered in every one of the five 
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grounds assigned by the Secretary and Commissioner in 
support of their motion to dismiss; a circumstance which 
has suggested the advisability, if not the necessity, of a 
more or less extended reference in this brief to each of 
such assigned grounds. 

If the copious excerpts from the record wh ; ch appear 
in this brief should cause the court to wonder as to what 
the State’s idea as to the purpose of a printed record 
may be, if it not be to furnish the court the only source 
to which it may properly refer for information as to the 
contents of the pleadings in a case, the State would 
respectfully inform the court that its experience in the 
court of first instance admonishes it to spare neither 
labor nor expense in rendering it convenient for this 
court to know well the more material allegations of the 
bill. 

And if this court should be inclined to be critical of 
the very much extended and detailed references to and 
review of the contents of the bill in that part of this 
brief which is under the caption “ A Detail of The Facts 
Of The Case,” etc., “And References To Matters of 
Law, ” etc., we would beg to inform the court that the 
real questions in this case are before the judiciary for 
the first time and that a just solution thereof is depend¬ 
ent upon actual notice by the court not only of many 
matters of fact but of many statutes of Congress, and 
that Utah purposes insuring actual notice thereof by 
this court. 

Whithersoever this brief leads the court at times (and, 
out of necessity, it goes far afield the two real questions 
in some places in order to show how far afield from the 
admitted facts and well established law the lower court 
went in sustaining the motion to dismiss), the State 
desires that it be thoroughly well understood always 
that there are only two real questions in the case, viz: 
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I. Was a “Petroleum Reserve’’ for classification and 
in aid of legislation, which was created by the President 
in 1910, a reservation of public lands within the mean¬ 
ing of the term reservation as used in Utah’s school 
grant? 

II. If such “Reserve” was such reservation, was it 
redered functus officio and dis-established by the leasing 
act and antecedent legislation? 

The following propositions are sustained by the law 
and the facts of this case: 

I. The withdrawal statute of 1910 was a grant of 
vast power to the President, a power exercisable by him 
with reference solely and exclusively to his own discretion. 
Under that statute the President, proceeding so silently 
and independently that no one on earth has previous 
notice of his design, can lawfully withdraw and reserve 
u for classification and in aid of legislation ’’ every acre of 
the public domain in all the States of the Union to which 
grants of lands for school purposes had been made prior 
to 1910. But every canon of statutory construction; 
every principle of the law of the compact between the 
United States and a State that arises out of the making 
and accepting of a school grant; every idea of justice 
that is not tinctured with Federalism in its worst form; 
and every concept of real common sense in government 
at Washington or elsewhere in the Union, combine to 
demonstrate what the Secretary of the Interior has not 
yet shown himself capable of perceiving, viz, that a 
withdrawal or reserve for the specified purpose, and only 
for the specified purpose, of classifying lands and con¬ 
tinuing them in the public domain pending legislation by 
Congress, is not effective to prevent, or to postpone, 
or to suspend, or to interfere with, or even to impede 
the operation of the law of the school grants to the 
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States. (The vindication of these statements is found 
in that chapter of this brief entitled “Facts and Law 
Demonstrate That While the Withdrawal Statute of 
1910 Empowers the President to Establish a Reserva¬ 
tion for Public Purposes or Governmental Uses, He 
Does Not Exercise That Power When He Creates a 
‘Petroleum Reserve’ for Classification and in Aid of 
Legislation.”) 

II. Congress ( uniformly since 1910), and the Depart¬ 
ment of the Interior (at all times previous to those de¬ 
cisions by it against which the State of Utah here com¬ 
plains), have expressly and repeatedly declared and 
recognized that lands that were included in “Petroleum 
Reserves” for no other specified purpose or purposes 
than “for classification and in aid of legislation,” were 
unreserved, were not segregated from the public domain 
and dedicated to public or governmental uses, and, 
therefore, were not reserved against the operation of the 
priorly made school grants. (For the proof of this state¬ 
ment read the chapter of this brief entitled “Fact and 
Law Demonstrate That While the Withdrawal Statute 
of 1910 Empowers the President to Establish a Reser¬ 
vation for Public Purposes or Governmental Uses, He 
Does Not Exercise That Power When He Creates a 
‘Petroleum Reserve’ for Classification and in Aid of 
Legislation.”) 

In the Appendix to this brief will be found the text 
of the following legislation: 

Sections 6 and 10 of the act of Congress, approved 
July 16, 1894 (Chap. 138, 28 Scat. 107), entitled “An 
Act to Enable the People of Utah to Form a Constitu¬ 
tion and State Government, and to be Admitted Into 
the Union on an Equal Footing with the Original 
States.” 




6 


The act of Congress, approved May 3, 1902 (Chap. 
683, 32 St at. 118), entitled “An Act to Make the Pro¬ 
visions of an Act of Congress Approved February 28, 
1891 (26 St at. 796), Applicable to the State of Utah.” 

Sections 2275 and 2276 of the Revised Statutes, as 
amended by the act of Congress approved February 28, 
1891 (26 Stat. 796). 

The act of Congress, approved June 25, 1910 (Chap. 
421, 36 Stat. 847), entitled “An Act to Authorize the 
President of the United States to Make Withdrawals 
of Public Lands in Certain Cases.” 

THE CASE BRIEFLY STATED. 

(It is deemed promotive of immediate understanding 
of this case by the court to inform it at the very outset 
of this brief (a) that the lands involved in this litigation 
have never been found or adjudged in any decision by 
any officer of the Department of the Interior to be min¬ 
eral in character; (b) that in the final decisions of the 
Secretary of the Interior and the Commissioner of the 
General Land Office it is expressly found and held that 
the mineral character of the lands in suit is “unproven” 
and (c) that those officers admit in their decisions that 
prospecting of the lands in suit, in the future (if the 
prospecting should result in a discovery of mineral), 
is essential to a description of them as mineral in char¬ 
acter. With the aforesaid facts ever in mind during 
its consideration of this case, the court will clearly per¬ 
ceive the truth and merit of the State’s contention that 
the Secretary and the Commissioner are disregarding 
the law of Utah’s school grant, are clouding a title 
completely vested in the State, by adjudging (1st) that 
a reservation of lands “for classification and in aid of 
legislation,” established in 1910, before survey of the 
lands, was a reservation of the lands within the meaning 
of the term reservation as used in Utah’s school grant; 
(2d) that the reservation established in 1910, as afore¬ 
said, has not been rendered functus officio and disestab- 
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lished by subsequent legislation of Congress, and (3d) 
that an opinion of the Department of the Interior that 
prospecting of the certain sections of land described 
in Utah’s school grant which are the subject of this 
suit might result in a discovery of mineral at some 
time in the future, is a legally sufficient basis for a 
judgment that such sections are excepted from such 
grant.) 

The case here is one of a plaintiff who alleges (a) 
ownership, in fee simple, of realty (situated in the San 
Juan region in southeastern Utah) acquired from the 
United States by virtue of a grant of public lands by 
Congress, and (b) intended acts by the Secretary of 
the Interior and the Commissioner of the General Land 
Office which, if not restrained, would unlawfully cloud 
a legal title fully vested in the plaintiff. 

It is alleged in the State’s bill (R. 21) that the State 
of Utah is the owner in fee simple of the lands which 
are the subject of the suit and (R. 31)— 

“that if the certain actions, rulings and decisions 
of the defendants hereinbefore set forth be per¬ 
mitted to stand, they will deprive the State of Utah 
of its rights and of its property under the land 
grant made by Congress as aforesaid, will impose 
conditions upon said State not provided for in said 
grant, will impair and diminish the value of said 
grant to said State; will be in violation of the statu¬ 
tory contract accomplished and effected by the 
said act of grant * * *; will limit, and, to the 

extent of the several sections of land in question, 
will defeat the will of Congress as expressed in 
said grant, and this too after the said grantee has 
performed, in full, all the conditions in considera¬ 
tion whereof the grant was made. ” 

The prayers of the bill are (a) that Hubert Work, 
functioning as the Secretary of the Interior, and Wil- 
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liam Spry, functioning as the Commissioner of the 
General Land Office, be restrained from enforcing cer¬ 
tain rulings and decisions (State of Utah v. Lichliter 
et al., on reconsideration, 50 Land Decisions, 231), and 
from asserting that certain lands are a part of the public 
domain of the United States and (b) that a mandatory 
injunction issue requiring that said officers recognize, 
respect and give full legal force and effect to the right 
and title of the State of Utah in and to such land which 
was acquired by the State under the Congressional 
grant to it of public lands for common school purposes, 
excluding from all consideration in connection with 
such right and title the rulings and decisions complained 
against in the bill (R. 32). 

Said Work and Spry filed a motion to dismiss the 
State’s bill and, without objection, have stood upon 
such motion as their answer to a rule to show cause 
(R. 48). The grounds assigned for the motion were: 

(a) That the bill is without equity; 

(b) That the bill seeks to have the judiciary review 

the judgment and discretion of the defendants 
exercised with respect to matters exclusively 
within their jurisdiction; 

(c) That the bill fails to show title in the State to 

the lands which are of the subject of the suit; 

(d) That there is an absence of indispensable parties 

defendant; 

(e) That the suit in effect is one against the United 

States. 


In a memorandum filed April 22, 1924, the lower 
court, concluding that “the bill fails to show title in the 
plaintiff,” sustained the motion to dismiss upon every 
one of the grounds assigned in support thereof (R. 49). 

In a memorandum filed April 25, 1924 (R. 49), the 
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learned Justice in the lower court, “in order to make 
clearer the reasons upon which I held that the motion 
to dismiss in this case should be sustained, ” expressed 
himself thus: 

* * * “ that, in my opinion, the land in question 

was withdrawn before the survey; that there was 
substantial evidence to sustain the finding of the 
Secretary of the Interior that the land was mineral 
land; that the title had never vested in the State of 
Utah; that the suit being one not merely affecting 
the ministerial duties of the executive officers of 
the government but one involving the title to the 
property was a suit to which the United States was 
an indispensable party; and for these reasons I 
was of the opinion that the motion should be sus¬ 
tained on each ground thereof.” (Italics supplied.) 

It will be observed that the lower court did not conclude 
that the lands in suit had been reserved, but did conclude 
that they had been withdrawn only. The State freely ad¬ 
mits that they had been withdrawn, but contends that they 
never had been reserved from the operation of the State's 
school grant. 

In view of the allegations of the bill (R. 25), admitted 
under the motion to dismiss, (a) that “no fact was put 
in proof (in the proceedings before the Land Depart¬ 
ment) from which it would be possible to infer that any 
part of any of the sections of land in question possessed, 
or ever possessed, any value whatever for any mineral 
whatever” and (b) “that all the evidentiary facts 
testified to at such hearing tended to show' that the 
sections of land in question w r ere never known to be 
mineral in character,” counsel for the State is some¬ 
what perplexed by the low r er court’s decision u that 
there was substantial evidence to sustain the finding of the 
Secretary of the Interior that the land was mineral land." 
(Italics supplied.) 
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The degree of counsel’s perplexity is increased by the 
fact that at no place in the decision of the Secretary of 
the Interior (Exhibit IV to the bill, R. 41 to 47) is there 
a “finding” by him “that the land was mineral land.” 
That decision admits (a) that the lands in suit are not 
known to be mineral in character, (b) that whether they 
are mineral in character can be determined only after 
they have been prospected, explored, examined for 
mineral, (c) that they are “unproven” lands, i. e., 
lands not yet shown to carry deposits of oil or gas and 
(d) that lands known to be mineral lands, known to 
carry deposits of oil or gas, are not subject to applica¬ 
tions for permits to prospect them, but are subject to 
lease only. 

The “finding” of the Secretary of the Interior as to 
the character of the lands was not a finding at all in the 
sense of that term appropriate here and as used in all 
judicial findings. The Secretary made no finding what¬ 
ever as to the character of the land. He simply stated 
that he entertained the opinion that general geologic condi¬ 
tions in the region of the lands in suit warranted prospect¬ 
ing operations for the purpose of ascertaining whether the 
lands carried oil , or gas. 

The pith and essence of the Secretary’s decision, the 
sole ground he assigned therefor , was not that the lands 
in suit were mineral lands, was not that they were 
excepted from Utah’s school grant because of known 
mineral character, hut that a reservation of the lands 
before their survey, their inclusion in a “ petroleum re¬ 
serve ” (not a Naval Petroleum Reserve, however), u for 
classification” and “in aid of legislation,’’ suspended 
and prevented the operation of Utah’s school grant with 
respect to them and, therefore, that they were public lands 
of the United States which the Secretary had the power 
to make subject to a permit to prospect them for oil or gas, 
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if he entertained the opinion that prospecting might result 
in a discovery of either of those deposits or other mineral 
(Exhibit IV to the Bill, R. 44 and 46). 

A DETAIL OF THE FACTS OF THE CASE AS THEY 
ARE SET OUT IN THE STATE’S BILL AND REFER¬ 
ENCES TO MATTERS OF LAW RELATING TO 
UTAH’S SCHOOL GRANT AND TO RESERVATIONS 
FOR CLASSIFICATION AND IN AID OF LEGISLA¬ 
TION. 

(We respectfully repeat here the substance of what 
is more fully stated under the caption “The Case 
Briefly Stated,” viz, that neither the Secretary nor 
the Commissioner has ever found or adjudged the lands 
in suit to be mineral in character.) 

The controversy between the State of Utah and the 
Secretary of the Interior and the Commissioner of the 
General Land Office relates to the character and effect 
in law of a certain reservation of lands (situated in the 
San Juan region in South Eastern Utah) “for classifica¬ 
tion and in aid of legislation affecting the use and dis¬ 
posal of petroleum lands belonging to the United 
States.” Such reservation is denominated a “pe¬ 
troleum reserve” (not a naval petroleum reserve), and 
was established by the President on July 2, 1910, pur¬ 
suant to the Act of Congress of June 25, 1910 (Chap. 
421, 36 Stat. 847). 

It is the final judgment of the Secretary and the 
Commissioner, a judgment which the State of Utah 
seeks to have those officers restrained from carrying 
into effect, 

(1st) That the aforesaid “reserve” was a reserva¬ 
tion within the meaning of the term “reservation” as 
used in the school grant to Utah and, therefore, that 
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any lands specified in that grant and situated in such 
“reserve” that were not surveyed until after establish¬ 
ment of the “reserve,” but were surveyed while the 
“reserve” was in existence, are removed or reserved 
from the operation of such grant during continuance 
of the “reserve” (R. 44 to 46); 

(2d) That the effect of the aforesaid “reserve” was 
“to stamp the land (all the lands included therein) as 
prima facie mineral in character,” the Secretary and 
Commissioner stating that such was the decision of this 
court in Washburn vs. Lane, 49 App. D. C., 258, 524 
(R. 43); 

(3d) That no legislation of Congress has disestab¬ 
lished the aforesaid “reserve” and that it exists unim¬ 
paired by any legislation enacted subsequent to the 
date of its establishment (R. 46); 

(4th) That none of the sections of land specified in 
the school grant to Utah and situated in said “reserve, ” 
if such sections were surveyed after establishment of 
the “reserve,” can be held to have passed into the 
ownership of the State of Utah under the school grant 
until after the State has assumed and sustained the 
burden of proof, to the satisfaction of the Department 
of the Interior, that no known geological conditions 
anywhere warrant prospecting operations for oil or gas 
(Exhibit IV to the Bill, R. 46). 

The facts in this litigation are fully and specifically 
set out in the following statement of them and of cer¬ 
tain matters of law pertinent to them, to wit: 

(1st) That Congress made a grant to Utah (act of 
July 16, 1894, Chap. 138, 28 Stat. 107), of the sections 
2, 16, 32 and 36, “in every township” of said State, 
subject to certain exceptions, limitations and conditions, 
in aid of the State’s public schools; and that the effective 
date of such grant was the date of admission of the 
State into the Union, viz, January 4, 1896 (R. 2 & 3). 
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(2d) That the said grant (section 10 of the aforesaid 
act of Congress) provided that 11 such lands shall not be 
subject to preemption, homestead entry, or any other entry 
under the land laws of the United States, whether surveyed 
or unsurveyed, but shall be surveyed for school purposes 
only.” (Italics supplied. R. 2 & 3.) 

(3d) That through and by explicit provisions in the 
State’s Constitution, adopted by the people of the 
State on November 5, 1895, the State unreservedly 
accepted such grant and unqualifiedly assumed an 
obligation to respect and perform all its terms (R. 3). 

(4th) That an amendment of said grant was made 
by the Act of Congress of May 3, 1902 (Chap. 683, 32 
Stat. 118), which extended to Utah the provisions of 
Sections 2275 and 2276 of the Revised Statutes as 
amended by the act of February 28, 1891, Chap. 384, 
26 Stat. 796 (R. 4). 

(5th) That such amendment of said grant allowed 
preemptors or homesteaders who had settled upon 
lands in the sections specified in the grant before survey 
of such sections, to protect their settlements against 
the grant; allowed the State to select other lands in 
lieu of mineral lands; and permitted the State, wholly 
at its own option, to select lands in lieu of lands in “any 
Indian, military, or other reservation” or to wait “the 
extinguishment of any such military, Indian, or other 
reservation and the restoration of the lands therein 
embraced to the public domain and then taking the 
sections” * * * “in place therein”; but not other¬ 

wise, did such amendment change or affect the mandatory 
provision in Section 10 of the granting act that “ such 
lands ” * * * “ shall be surveyed for school purposes 

only” (R. 16). 

(6th) That a compact or contract between the United 
States and the State of Utah has existed and now exists by 
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reason of said grant by Congress and the acceptance of such 
grant by the State of Utah (R. 5). 

(7th) That at all times since May 3, 1902, when 
amended sections 2275 and 2276 of the Revised Statutes 
were made applicable to the grant to Utah, the law of 
the compact or contract has provided, that the passing 
to Utah of the full legal title to a section specified in the 
grant shall not be either prevented or postponed solely 
because the section was located in a reservation at the 
time of its survey, unless the reservation is of that class 
of reservations referred to in amended sections 2275 
and 2276, Revised Statutes, i. e., is a reservation that 
effectually separates and completely segregates land from 
the public domain, that removes land from the scope of 
the operation of the general public land laws, that takes 
land out of the mass of the public lands, that dedicates 
land to a public or governmental use, and is a reserva¬ 
tion that has continually existed unimpaired since its 
creation or establishment (R. 15 & 16). 

(8th) That at all times since the making of said grant 
to Utah by the act of July 16, 1894, supra, the law of the 
compact or contract has provided, that no exception of 
the lands from the grant solely because of the character 
and the value of such lands as and for mineral, should 
be adjudged or decreed in the absence of legal evidence, 
judicial proof, adduced in accordance with due process, 
proving, as of the date of admission of Utah into the 
Union (with respect to lands surveyed at that time), or 
as of the time of survey (with respect to lands not sur¬ 
veyed until after admission of the State into the Union), 
that discoveries of mineral had been made and that the 
discoveries were of such character and of mineral of 
such nature as would suffice to justify a reasonably 
prudent man in defraying the expense and in perform¬ 
ing the work essential to extraction of the mineral 
(R. 12). 
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(9th) That at all times since the making of said 
grant to Utah by the act of July 16, 1894, supra , the 
law of the compact or contract has provided with 
respect to school sections surveyed before admission of 
Utah into the Union, as well as with respect to school 
sections surveyed thereafter (provided such sections at 
time of admission or at time or survey after admission, 
respectively, were not included in a reservation within 
the meaning of the law of the grant, or had not been 
sold or otherwise disposed of by the United States), that 
a presumption obtains that the full legal title to such sec¬ 
tions has passed to the State under the grant to it of school 
lands and that the United States, the Land Department 
or any one claiming such sections upon the ground that 
their character and value for mineral excepted them 
from the grant to the State, must assume the burden of 
rebuttal of such presumption by affirmative legal proof, 
adduced in accordance with due process, of known 
mineral character and of known value for mineral at 
time of admission of the State into the Union, or at 
time of survey (R. 13). 

(10th) That at all times since the making of the 
school grant to Utah it has been the law of the compact 
or contract that arose out of the State’s acceptance of 
such grant, that an opinion of the Department of the 
Interior that a section specified in the grant might have 
been successfully prospected for oil, or gas, or other 
mineral before it was possible for the grant to attach 
to the section, is not a proper or any basis in fact or 
in law for a decree or judgment declaring an exception 
from the grant because of mineral character; that it has 
always been the law of such compact or contract that 
an opinion of an individual or of individuals that 
exploratory work for mineral might have been success¬ 
fully performed on a section specified in the school 
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grant before it was possible for the grant to attach to 
the section, will not suffice to except the section from 
the grant; that it has always been the law of such compact 
or contract that even prospecting operations upon a section 
specified in the grant , if such operations had not resulted 
in an actual discovery of mineral in the section at time of 
admission of the State into the Union (with respect to a 
school section surveyed at that time) or at time of survey 
of the section (with respect to a section surveyed after 
admission into the Union), will neither prevent nor post¬ 
pone the passing of title to the section to the State under the 
grant (R. 12). 

(11th) That the “leasing act” of February 25, 1920 
(Chap. 85, 41 Stat. 437), does not purport to be, nor 
was it intended by Congress to be administered by the 
Department of the Interior as, such an amendment of 
the school grant to Utah as directs or authorizes the said 
Department to declare and adjudge an exception 
from said grant of a section of land specified therein 
whenever the said Department may be of the opinion 
that the prospecting of the section, the examination 
and exploration of it with view to learning whether it 
does or does not carry or contain mineral, might 
eventuate in a discovery of mineral; that the “leasing 
statute” was enacted without any reference whatever 
to any school grant to any State, does not purport to 
and was not intended to affect the rights or interests of 
any State under any grant, and is neither a part of nor 
pertinent to the law of the compact or contract between 
the United States and Utah with respect to the school 
grant to that State (R. 29). 

(12th) That on October 4, 1909, the then acting 
Secretary of the Interior, expressly declaring his purpose 
to be “in aid of proposed legislation affecting the use 
and disposition of the petroleum deposits on the public 
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domain,” temporarily withdrew “from all forms of 
location, settlement, selection, filing, entry or disposal 
under the mineral or non-mineral public land laws’’ 
certain then unsurveyed areas in the San Juan region 
in southeastern Utah, including lands afterwards identi¬ 
fied by survey as being the sections which are of the sub¬ 
ject of this litigation (R. 20 and 21); that while still 
unsurveyed, the same areas, on July 2, 1910, were 
“withdrawn from settlement, location, sale or entry 
and reserved for classification and in aid of legislation 
affecting the use and disposal of petroleum lands belong¬ 
ing to the United States” by the President, pursuant 
to the act of Congress of June 35, 1910 (Chap. 421, 36 
Stat. 847), (R. 10); that on August 25, 1910, while the 
areas aforesaid were still unsurveyed, the President 
“ratified, confirmed and continued in full force and 
effect” the aforesaid “temporary petroleum with¬ 
drawal” of October 4, 1909 (R. 11). 

(13th) That the enumeration and specification in the 
aforesaid orders of withdrawal and order of reservation 
of the particular forms of appropriation under the general 
public land laws which the withdrawals and reservation 
forbade and prevented; the fact that the act of June 25, 
1910, supra, does not expressly or impliedly authorize 
a withdrawal or reservation against the operation of a 
school grant to a state, but speaks exclusively of with¬ 
drawals against those forms of appropriation which are 
possible only under the general public land laws; and 
the fact that any mineralized section mentioned in such 
grant to a state is, by virtue of the law of the grant, 
excepted therefrom absolutely and reserved to the 
United States if its mineral value was known at time of 
survey (where the section was surveyed after admission 
of the State into the Union), or was known at time of 
admission into the Union (where the section was sur- 
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veyed at that time), positively negative any supposition 
that either the withdrawals or the reservation for 
classification, aforesaid, all of which were made long 
subsequent to the grant of school lands to Utah, was a 
super-added reservation to the United States of mineral 
lands against the operation and effect of Utah’s school 
grant, and controvert a contention that of the purposes 
of the withdrawals and reservation was the purpose of 
withdrawing public lands from the operation of that 
legislative contract between the United States and the 
State of Utah that arose out of the Congressional grant 
to that State in 1894 (Pars. XIV and XV of the Bill, 
R. 12 & 13). 

(14th) That within the period from March to July 
in the vear 1912 the areas that were withdrawn and 
reserved, as aforesaid, were surveyed, the plats of the 
survey having been approved by the Commissioner of 
the General Land Office within that period; that the 
survey and plats show to be located in said areas the 
several sections of land specified in the school grant to 
Utah that are of the subject of the instant suit (R. 20 
& 21 ). 

(15th) That neither of the said two orders of with¬ 
drawal nor the said reservation for classification, all 
having been made “in aid of proposed legislation 
effecting the use and disposition of the petroleum 
deposits on the public domain,” has ever been revoked 
either by an act of Congress or by the act of the Presi¬ 
dent that specifically refers to and explicitly revokes it; 
that, however, the act of Congress of February 25, 
1920 (Chap. 85, 41 Stat. 437, 441), popularly known as 
the leasing act, is, admittedly, the legislation in aid of 
which said orders of withdrawal were made and the 
said reservation “for classification” was established; 
that the “leasing act” is entitled “an act to promote 
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the mining of coal, phosphate, oil, oil shale, gas, and 
sodium on the public domain ” (Italics supplied); that 
the provisions of said act have been administered by the 
Secretary of the Interior and the Commissioner of the 
General Land Office with respect to the areas included 
in the aforesaid orders of withdrawal and the aforesaid 
reservation “for classification,” as w r ell as with respect 
to all other areas throughout the United States that 
were affected by similar withdrawals and reservations 
“for classification”; that never at any time since enact¬ 
ment of the leasing statute has either the Secretary of the 
Interior or the Commissioner of the General Land Office 
actually and in truth regarded as in a state of reservation 
and segregation from the public domain any lands any¬ 
where in the United States that were affected by similar 
withdrawals or reservations; that all lands that were 
included in all “Petroleum Reserves,” anywhere in the 
United States, excepting only lands in “Naval Petroleum 
Reserves , ” have ever since enactment of the leasing 
statute been administered as lands that form a part of 
the unsurveyed and unappropriated public domain; 
that the “leasing act ” fully achieved all the purposes and 
realized all the objects for which the aforesaid with¬ 
drawals and reseration “for classification ” were made 
and established , and thereby terminated such withdrawals 
and disestablished such reservations; that since February 
25, 1920, and by virtue of the “leasing act” of that date 
and the act of Congress of July 17, 1914 (Chap. 142, 38 
Stat. 509), and antecedent legislation, all the lands that 
were withdrawn and reserved “for classification,” as 
aforesaid, and all the mineral deposits, if any, therein, 
have been appropriable under the laws relating to lands 
and minerals in the public domain in the same manner 
and to the same extent as lands and minerals in other 
parts of the public domain; and that the Secretary of the 
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Interior and the Commissioner of the General Land 
Office have held and do hold, except when dealing with 
a State of the Union under the State 7 s school grant , that 
the “leasing act” and the act of July 17, 1914, supra, 
constitute a complete exercise by Congress of the power 
reserved to it in the act of June 25, 1910, supra, to 
revoke all prohibitions and restrictions as to claims to 
and entries of the lands as well as the minerals, if any, 
therein, that had been either withdrawn or reserved 
“for classification” pursuant to the provisions of that 
statute, excepting lands and the minerals therein that 
are included in “Naval Petroleum Reserves” (Pars. 
XX, XXI, XXII, and XXIII of the Bill, R. 17 to 20). 

(16th) That the plainly evident purpose of all orders 
of withdrawal and all reservations “for classification,” 
excepting such as avowedly and unmistakably created 
“Naval Petroleum Reserves,” or similar reserves and 
dedications of lands and their contents for public or 
governmental uses, was not to separate or reserve lands 
from the public domain, was not to effect an absolute 
segregation of lands from the public domain, was not 
to dedicate lands to a public or governmental use, was 
not to create such a reservation as is contemplated by 
the terms of the school grant to Utah, e. g., a military or 
Indian reservation, hut was only to suspend the operation 
of certain general public land laws, with respect to limited 
areas, by withdrawing limited areas of the public domain 
from settlement, entry, or other disposal under such 
laws and thereby to preserve and continue lands in the 
public domain without right in any one, however, pend¬ 
ing enactment of the legislation in aid of which the 
reservations for classification had been made, to 
appropriate them otherwise than in a limited or 
restricted manner; that it was the purpose of withdrawals 
and reservations 11 for classification” to preserve and con - 
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tinue lands in the 'public domain until a more scientific 
method of disposal of them and exploitation of their con¬ 
tents as parts and resources of the public domain could 
be devised by Congress, is loudly and irresistably evident in 
this, to wit: (1st) that the statute authorizing with¬ 
drawals, viz, the act of June 25, 1910, supra, not only 
expressly protected against any withdrawal, reservation 
for classification or “Petroleum Reserve” made there¬ 
under all bona fide occupants who were endeavoring 
to discover oil or gas, and all entries and settlements 
existing at time of making of a withdrawal or of creat¬ 
ing a reservation for classification, but expressly pro¬ 
vided that all lands withdrawn or reserved “for classifi¬ 
cation” thereunder “shall at all times be open to 
exploration, discovery, occupation, and purchase, under 
the mining laws of the United States, so far as the same 
apply to minerals other than coal, oil, gas and phos¬ 
phate”; that said provision in said act was so amended 
by the act of August 24, 1912 (Chap. 369, 37 Stat. 
497), as to be applicable only with respect to metal¬ 
liferous minerals; (2d) that the act of March 3, 1909 
(Chap. 270, 35 Stat. 844), provided for the protection 
of the surface rights of entrymen upon lands subse¬ 
quently withdrawn or classified as coal lands; (3d) 
that the act of June 22, 1910 (Chap. 318, 36 Stat. 583), 
authorized certain forms of agricultural entries and 
selections on withdrawn or classified coal lands; (4th) 
that the act of August 24, 1912 (Chap. 367, 37 Stat. 
496), provided “that from and after the passage of this 
act unreserved public lands of the United States in the 
State of Utah, which have been withdrawn or classified 
as oil lands, or are valuable for oil, shall be subject” 
to certain forms of agricultural entry “and to selection 
by the State of Utah under grants made by Congress” 
(Italics supplied); (5th) that the act of August 2 b, 1912, 
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aforesaid, was and is an avowal by Congress that with¬ 
drawn and classified lands do not lose their character as 
unreserved lands merely because they have been with¬ 
drawn from certain forms of appropriation under general 
public land laws or have been either reserved u for classifi¬ 
cation ” or classified; and (6th) that the act of July 17, 
1914, supra, provided “for agricultural entry of land 
withdrawn, classified, or reported as containing” 
* * * “oil, gas,” etc. (R. 17 to 20). 

(17th) That a withdrawal, or a reservation “for 
classification,” or a “petroleum reserve” which can 
subsist in any degree, or to any extent, notwithstanding 
a right to make and maintain agricultural land claims 
and entries to and of lands within the withdrawn 
or reserved area, and notwithstanding a right since 
February 25, 1920, date of the leasing statute, to 
exploit any class of mineral in any of the lands within 
the withdrawn or reserved area, can not possibly be 
identical in jurisprudence with, or bear any real resem¬ 
blance to, a reservation such as is referred to in the law 
of Utah’s school grant, viz, an absolute reservation 
against any form of entry or claim whatever under any 
law relating to the public domain (R. 30). 

(18th) That no authority either inherent in the office 
of President of the United States or attempted to be 
conferred on the President by any act of Congress 
clothes him with the power to create legal evidence or 
judicial proof (to make a legal prima facie case), as to 
the mineral or non-mineral character of public lands by 
the issuance of an Executive Order pursuant to the 
withdrawal act of June 25, 1910, supra, or any act; 
that a withdrawal or reservation “for classification” 
which is denominated a “Petroleum Reserve” and 
which the President has made or established pursuant 
to said act is neither per se nor otherwise any legal evi- 
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dence or judicial proof whatever as to the mineral or 
non-mineral character of the lands included in the 
withdrawal or reservation; that neither Congress nor 
any competent authority under the government of the 
United States has ever changed or even attempted to 
change the law of the school grant to Utah in respect 
of the proceedings and proof incident to a determination 
in accordance with due process of any question as to 
whether a section of land specified in that grant is 
excepted therefrom because of its mineral character 
and value; that it is the law of said grant, and of all 
school grants to the states, that the burden of proof 
of non-mineral character of a section specified in the 
grant is never upon the State in advance of a prima 
facie case of mineral character made in accordance with 
due process by the party asserting the mineral character 
of such section; that due process requires that all the 
evidence adduced to make a prima facie case of mineral 
character shall be known to the State for purposes of 
rebuttal of such prima facie case; that , however , the Secre¬ 
tary and the Commissioner , without ever disclosing to the 
State of Utah the character of the legal evidence, if any y 
which those officers asserted constituted a prima facie case 
of mineral character of the several sections of land involved 
in this suit , imposed upon the State the requirement that 
it prove affirmatively the non-mineral character of such 
sections and thereby countervail an alleged prima facie 
case the evidence and elements of which were wholly 
unknown to and unknowable by the State , said officers of 
the Land Department asserting that such course by 
them is consistent with law and due process because, 
as they further assert, a withdrawal and reservation 
“for classification” (i. e. the establishment of a petrol¬ 
eum reserve pursuant to the withdrawal act of June 25, 
1910), is of itself legal prima facie proof, is creative of 
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legal evidence, that lands are excepted from the grant 
of school lands to Utah because of their known charac¬ 
ter as and value for mineral (R. 20, 28 & 29). 

(19th) That within the period from January 20, 
1921, to April 26, 1921, nearly nine years after approval 
of the plats of survey of the sections of lands described in 
the State’s bill ( R. 21) and approximately a year after 
enactment of the leasing statute of February 25, 1920 , 
several individuals filed applications for permits to 
prospect said sections for oil or gas pursuant to the 13th 
section of the leasing act (R. 21 & 22); that in acting 
upon said applications for permits the Commissioner 
of the General Land Office decided (R. 22) that “the 
reservation of petroleum, if any, in the lands is not 
conclusive evidence of their mineral character however, and 
if a showing can be made by the State of Utah that the 
lands were in fact non-mineral at the date the township 
plat was approved and accepted ” the applications for 
prospecting permits must be denied and title to the 
land recognized as being in the State (Italics supplied, 
R. 22); that thereafter the State of Utah protested such 
applications for permits; that acting upon the protest 
the Commissioner of the General Land Office caused the 
State to be notified that its protest would be dismissed 
unless it applied for a hearing at which the burden would 
be upon it to “prove the non-mineral character of the 
lands in question” and thereby rebut or countervail the 
alleged prima facie case of mineral character alleged to 
have been made by the making of the orders of with¬ 
drawal and establishment of the “petroleum reserve” 
and reservation “for classification”; that the State of 
Utah, knowing if it did not submit to such hearing and 
assume such burden of proof that the Land Department 
would grant the aforesaid applications for prospecting 
permits and thus assume to administer the sections in 
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question as property of the United States , was coerced 
into assumption of the unlawful burden thus imposed 
upon it (R. 23); that thereafter a hearing was had 
before the Register and Receiver of the United States 
Land Office at Salt Lake City, Utah, at which hearing 
the State adduced proof (a) that none of the sections in 
question had ever been known to be mineral in character 
or valuable for mineral and (b) were not and never had 
been within the known geologic structure of a producing 
oil or gas field and (c) were not, and never had been, 
occupied, used, or claimed by any one in connection 
with operations looking to the development of mineral, 
if any, therein (R. 23-25). 

(20th) That the State’s bill alleges (R. 29); 

“And the State of Utah says that in imposing 
upon it the burden of proof as aforesaid, the 
defendants required disproof of a feigned, fictitious 
and pretended prima facie case of mineral character 
of the several sections of land hereinbefore speci¬ 
fically described, a prima facie case that was arti¬ 
ficially and falsely alleged, in that ‘the geologic 
data which prompted the reserve ’ of such sections 
of land for classification and in aid of legislation, 
as aforesaid, was not data descriptive of any lands 
in those several sections as known mineral land, 
and was not data that included any evidentiary 
fact concerning the character of those lands that 
would ‘stamp the land as prima facie mineral in 
character . 1 

“That neither at the hearing as aforesaid, nor 
at any time theretofore or since, has either of the 
defendants, in any manner or in any degree, 
caused the State of Utah to know, or to be enabled 
to know with the observance of any degree of 
diligence by it, the legal evidence with respect to 
the lands involved in said hearing which the 
defendants have said they deemed sufficient as a 
prima facie case of known character of those lands 
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as mineral lands, and the State says that it has 
never known, and has never been afforded any 
opportunity whatever of knowing, the strength or 
weakness of the alleged prima facie case which the 
defendants had required the State to rebut and, 
therefore, never has known the amount and 
character of evidence that was essential to rebut 
such alleged prima facie case. And the State 
further says that at the time the defendants 
imposed such burden of proof upon the State they, 
nor either of them, had any knowledge whatever 
of any legal evidence whatever tending to be 
determinative, if unrebutted, of the character of 
said lands as known mineral lands.” 

(21st) That the State’s bill alleges (R. 25): 

“That neither at said hearing, nor at any time 
throughout the pendency of the aforesaid proceed¬ 
ing in the Land Department of the United States, 
has there been brought into the proceeding any 
proof or evidence of any fact having any tendency 
whatever to show or cause it to appear that any 
of the sections or parts of the sections involved in 
such hearing was known to be mineral in character 
at time of withdrawal thereof on October 4, 1909, 
or at time of acceptance of the survey thereof, 
or at any time. That at such hearing no fact was 
put in proof from which it would be possible to 
infer that any part of any of the sections of land in 
question possessed, or ever possessed, any value 
whatever for any mineral whatever. That all the 
evidentiary facts testified to at such hearing tended 
to show that the sections of land in question were 
never known to be mineral in character.” 

(22d) That the Register and Receiver of the United 
States Land Office, at Salt Lake City, Utah, the Com¬ 
missioner of the General Land Office and the Secretary 
of the Interior, successively and concurringly, decided 
that in their opinion the State had failed to prove that 
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the several sections of land in suit, or any of them, were 
non-mineral in character; that , obviously , it would be 
an impossibility to prove that any tract of land is non¬ 
mineral in the absence of extensive and expensive explora¬ 
tion of the land from its surface to its greatest attainable 
depth; that, however, at no place in any of such suc¬ 
cessively concurring decisions is it found that a dis¬ 
covery of oil, or gas, or any mineral has ever been made 
upon any of the lands in suit, nor is it found, held, or 
decided at any place in any of such decisions that 
prospecting, or any other character of work looking to 
a discovery of mineral, has ever been performed upon 
any of the lands in suit, nor is it found, held, or decided 
at any place in any of such decisions that any of such 
lands was mineral land and known to be valuable for 
mineral, nor is it found, held, or decided at any place in 
any of such decisions that any of such lands were or are 
within the known geologic structure of a producing oil 
or gas field (R. 26 to 28). 

(23d) That in his decision the Secretary of the 
Interior expressly finds and avows that the character 
of the lands in suit as mineral lands is wholly “un¬ 
proven”; that in his decision the Secretary of the 
Interior expressly declares and avows that if the evi¬ 
dence before him proved the lands in suit to be mineral 
in character he would so find and hold and make a 
classification of them accordingly; that in his decision 
the Secretary of the Interior declares that the sole and 
only effect of all the evidence ever adduced and con¬ 
sidered by him in connection with the lands in suit is to 
cause him to deem it possible, if not probable, that 
prospecting of the lands in suit, if now permitted, might 
result in a discovery of mineral at sometime in the 
future (R. 28 and 41 to 47). 

(24th) That the Secretary and the Commissioner, 
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finally concluding that the aforesaid reservation for 
classification and in aid of legislation has never been 
dis-established either by Congress or the President and 
that it has continued unimparied ever since its estab¬ 
lishment and is now existent, have finally decided that 
the lands in suit are now and have been ever since 
establishment of such reservation reserved against the 
operation of Utah’s School grant but, nevertheless, and 
notwithstanding such conclusion and decision, the said 
officers have also adjudged that the said lands are unre¬ 
served public lands for all the purposes of the leasing 
statute (an act that is applicable only to the unreserved 
public lands) and should be made the subjects of pros¬ 
pecting permits to be issued pursuant to the 13th section 
of that statute (R. 41 to 47). 

(25th) The State’s bill alleges (R. 31 and 32): 

* * * “and the defendants will give effect to 

such conclusion by issuing such permit, if not 
restrained from doing so by the process of this 
court. That the defendant, the Secretary of the 
Interior, has declared finally closed in and before 
his Department all proceedings by the State of 
Utah in defense of its title to the said sections of 
land, and hence the only remedy remaining to the 
State to remove the cloud upon its title to said 
sections that is created by the conclusion of the 
defendants, as aforesaid, and to avert the now 
threatened and impending issue by the defendants 
of such permits, and for relief generally from the 
rulings of the defendants that the sections in 
question are not the property of the State of Utah 
but a part of the public lands of the United States, 
is the processes of equity.” 

* * * “and the State of Utah further states 
that if the certain actions, rulings and decisions 
of the defendants hereinbefore set forth be per¬ 
mitted to stand, they will * * * further result 

(a) in similar acts, rulings and decisions of the 
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defendants involving many hundreds of sections, 
and many thousands of acres of land that are the 
property of the State of Utah, (b) in requiring a 
multiplicity of suits by the State against per¬ 
mittees, entrymen and patentees under the United 
States, and (c) in the unlawful deprivation of the 
property of the State of Utah without due process 
of law, without compensation, and without the 
consent of the State, all to its irreparable loss, dam¬ 
age, and injury, and for which the State of Utah 
has no adequate remedy of law, and is otherwise 
remediless, except in equity. ” 

ASSIGNED ERROR UPON WHICH UTAH RELIES. 

(Here and again we respectfully repeat that neither 
of the defendants has ever found the lands in suit to be 
mineral in character; that, however, they did find that 
if the lands were prospected a discovery of mineral 
might be made.) 

The assignment (R. 50) specifies nine errors. The 
State here relies upon six of them, to wit: 

I. In adjudging that the sections of land in suit were 
reserved against the operation of Utah’s school grant 
because included in a “Petroleum Reserve” for classifi¬ 
cation and in aid of legislation at the time of survey of 
the sections. 

II. In adjudging that the hill shows “that there was 
substantial evidence to sustain the finding of the Secre¬ 
tary of the Interior that the land was mineral in charac¬ 
ter” (Italics supplied). 

III. In adjudging that “the bill fails to show title in 
the plaintiff. ” 

IV. In adjudging that there is an absence of indis¬ 
pensable parties defendant. 

V. In adjudging that the United States is an indis¬ 
pensable party defendant. 
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VI. In adjudging that the acts and decisions of the 
defendants were performed and rendered in matters 
and things with respect to which the law has empowered 
them to act finally and unreviewablv in accordance with 
their discretionary judgment. 

This is not a suit to control the legal discretion of the 
defendants to the extent of compelling them to refrain 
from questioning title in the State of Utah upon any fact 
or consideration which the law of Utah’s school grant 
recognizes as sufficient for the questioning. The suit is 
a proceeding to enjoin the defendants from effectuating 
certain specific rulings and decisions that rest upon and 
proceed from nothing more than a few admitted facts 
which, in the opinion of the State at least, are insufficient 
in point of law to support the conclusion announced in 
those decisions, viz, that the School grant to Utah has 
not attached to the lands described in the State’s bill. 
That bill, as its express terms denote (R. 32), has been 
filed only for the purpose of compelling the defendants 
to proceed with the exercise of their conceded jurisdic¬ 
tion and power to decide whether the title to the lands 
in suit has vested in Utah, but that in so proceeding they 
exclude from all consideration only those specific views or 
opinions held and expressed by them with respect to the 
meaning of the law of Utah’s school grant which are set 
out in those decisions by them against which the State’s 
bill complains. 

Hence it is evident that Utah is not suing here to 
quiet its title as against the United States, or as against 
any one, and certainly not as against the defendants, for 
they have no more or different connection with the title 
to the lands in suit than has a court that has been 
required to decide whether Doe’s grant of lands to Roe 
has been executed to the extent that Roe has become the 
owner of the lands. Utah claims nothing as against the 
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United States. She claims under and through the 
United States by virtue of a grant, a solemn compact or 
contract between the United States and Utah, all the 
terms and provisions of which (prescribed by the 
United States) Utah is faithfully observing and per¬ 
forming. 

Because the defendants are the agents of the United 
States in administering the public domain, it becomes 
necessary at times, and it is lawful, that they decide 
whether certain lands are in the public domain and 
therefore the property of the United States, or have 
passed out of the public domain and are the property 
of the State of Utah by virtue of the attachment to such 
lands of the school grant to Utah. At such times the 
defendants have imposed upon them a duty essentially 
judicial in character, the duty of determining, with 
reference exclusively to the law of the grant, whether title, 
is in the United States or in the State. But a decision 
by the defendants that title is in the United States does 
not disable the judiciary of the nation to review that 
decision if it is rested upon rulings in matters of law 
exclusively, or is rested entirely upon findings of fact 
for the support of which findings there is no evidence 
whatever. 

It has been repeatedly decided by this court that the 
process of injunction is the appropriate remedy when¬ 
ever it appears from the admitted allegations of the hill 
that a vested title would be clouded by the carrying 
into effect of a decision of the Secretary of the Interior. 
And no case which this court has so decided has ever 
been regarded by the court or by any one, as a case in 
which the prayer was for a decree quieting title as 
against the United States. The opinions and decisions 
of this court in several such cases are cited in the con¬ 
cluding chapter of this brief wherein are discussed the 
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grounds assigned for the defendants’ motion to dismiss 
the State’s bill. 


ARGUMENT. 

INFORMATION INDISPENSABLE TO AN ACCURATE 
UNDERSTANDING (A) OF THE OBJECTIVE OF 
“ PETROLEUM RESERVES ” OF LANDS BELIEVED 
OR SUPPOSED TO BE VALUABLE FOR OIL OR 
GAS, (B) OF THE CHARACTER, EXTENT, EFFECT 
AND DURATION OF SUCH “RESERVES,” AND 
(C) OF THE ERROR IN THE RULINGS OF THE SEC¬ 
RETARY AND THE COMMISSIONER THAT AN ACT 
OF THE PRESIDENT IN ESTABLISHING SUCH 
“ RESERVES ” IS CREATIVE OF LEGAL EVIDENCE, 
OF PRIMA FACIE PROOF, THAT ALL LANDS EM¬ 
BRACED IN SUCH “ RESERVES ” ARE KNOWN AND 
VALUABLE MINERAL LANDS. 

(Again we respectfully state that neither the Secre¬ 
tary nor the Commissioner has ever found any of the 
lands in suit to be mineral in character because of evi¬ 
dence that relates to them or relates to any other lands 
or because of any other evidence or of any matter or 
thing whatever.) 

This court ought to know how precarious a State’s 
rights, interests and title under its school grant (under 
its compact and contract with the United States), have 
become in recent years. The following statement ought 
to afford some light on that matter. 

March 4, 1912, the President, pursuant to the act of 
June 25, 1910, supra, established a “Petroleum Re¬ 
serve” of, and “reserved for classification and in aid 
of legislation affecting the use and disposal of petroleum 
lands belonging to the United States”, 1,370,750 acres 
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of lands in east central Utah known as the San Rafael 
Swell, the greater part of which was unsurveyed. Such 
“Reserve” and such reservation “for classification” 
were the same in terms and identical in effect with the 
“Reserve” and the reservation “for classification” 
which is under the court’s notice in the instant case. 
After survey of a rather large area in the Swell, and 
subsequent to February 25, 1920, enterprising individu¬ 
als applied for prospecting permits for some of the Utah 
school grant sections which the survey showed to be 
situated in the Swell and in the aforesaid “Petroleum 
Reserve” and reservation “for classification.” The 
State, seeking to protect its right, interest and title in 
and to such sections* opposed those individuals. The 
Department of the Interior insisted that the State prove 
the non-mineral character of the sections. A hearing 
was had, testimony was taken and the State otherwise 
forced to incur expense and be subjected to harassment 
in connection with its school grant. 

On the record made at such hearing the Register and 
Receiver of the United States Land Office at Salt Lake 
City, Utah, the Commissioner and the Secretary, suc¬ 
cessively and concurringly (just as they did in the case 
at bar), decided that the State had not rebutted the 
alleged prima facie case of mineral character to which 
we have adverted hereinbefore and that, therefore, the 
State had not succeeded in disestablishing the 11 Petroleum 
Reserve”; wherefore, as it was decided, the school grant 
sections were parts of the public domain and not the 
property of Utah and should be prospected for mineral, 
under permits to prospect to be issued pursuant to the 
leasing statute. Utah was dissatisfied with the final 
judgment of the Land Department, such judgment 
having been given on August 18,1923. It had sufficient 
reason to be in the single fact that the Secretary of the 
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Interior had given occasion for very serious doubt as to 
the thoroughness of his examination of the evidence 
adduced. The Secretary had said, in a decision on the 
State’s appeal to him that he protect its right and title 
under its grant, that “ the facts” in the San Rafael Swell 
case “were identical” with the facts in the case now 
before this court and which involves lands situated many 
miles distant from the lands in the San Rafael Swell case. 
Manifestly the facts in both cases could not have been 
“identical. ” 

Early in 1924 Utah filed suit for injunction against 
the Secretary and Commissioner to safeguard its title 
to the school grant sections in the Swell. (Equity No. 
41,995, Supreme Court of the District of Columbia). 
Then something gratifying to the State happened. 
The Secretary, who had theretofore emphatically and 
positively decided that the school grant sections were 
not the property of the State of Utah, procured an order 
of the President disestablishing the “San Rafael 
Swell” “Petroleum Reserve” and reservation “for 
classification” to the extent of 420,000 acres, an area 
inclusive of the school grant sections there in ques¬ 
tion. Thereafter the Secretarv and the Commissioner 

%/ 

answered the bill in Equity No. 41,995, alleging, inter 
alia, (a) that the President’s action “renders untenable 
the position taken by the Department in its decision,” 
(b) that no “just cause longer obtained for withholding 
title to said land from the State of Utah” (Italics sup¬ 
plied) and (c) that “the defendants ,” the Secretary and 
the Commissioner, “ have passed the title to the State of 
Utah” (Italics supplied). Has the President the power 
to transubstantiate? Do lands become mineral in char¬ 
acter when he includes them in a “Petroleum Reserve ” 
and do the same lands become non-mineral in character 
when he disestablishes such “Reserve”? 
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We have called the court’s attention to the San Rafael 
case for four reasons, the first being that the Register 
and Receiver at Salt Lake City, the Commissioner, and 
the Secretary were not less unanimous and less emphatic 
in deciding against Utah in the San Rafael case than 
they were in deciding against that State in the San 
Juan case, i. e., with respect to the school sections in the 
case at bar. The second reason is that the Secretary’s 
findings , and his rulings in matters of law in the San 
Rafael case are the same, not more, not less, than were 
his findings and rulings in the case before him that 
involved the lands in this suit. Should the brief on 
behalf of the Secretary question this statement, it is 
hoped that the brief will clearly show wherein the 
material findings and rulings in the two cases are differ¬ 
ent. 

The third reason is that the answer to the hill in Equity 
No. 41,995 accurately portrays the attitude of mind of the 
Secretary toward a State's rights , interest and title under 
its school grant. To illustrate: Why was it said in the 
answer that there had been a “withholding” of “title to 
said land from the State” and that “the defendants ” 
* * * “have passed the title to the State.” Reserva¬ 

tions that are not reservations within the meaning of a 
school grant do not withhold title from a State. The 
Secretary and the Commissioner have no more power to 
pass title to a State, or to withhold title from a State , than 
they have to pass to Utah the title to the United States Post 
Office in Salt Lake City or to withhold from the State the 
title to its Capitol building in that city. Utah's school 
grant operates, attaches, and passes title by operation of 
the school grant law, and if that proposition were fully 
recognized and freely conceded there would not have been 
any occasion for the institution of the instant suit. 

The fourth reason for discussing the San Rafael case 
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here is this: The history of that case is demonstrable 
(1st) of the unreliableness of a “Petroleum Reserve” 
and a reservation “for classification” as expert testi¬ 
mony, as opinion evidence, as a guess by men of 
science, as a lead, a suggestion or “tip” as to where may 
be found, and what are, lands mineral in character and 
valuable for oil or gas and (2d) of the travesty on juris¬ 
prudence, the burlesquing of the law of evidence and 
principles of judicial proof and due process that inhere 
in the Interior Departments fantasy that such a 
“Petroleum Reserve” “for classification,” per se, is 
judicial proof, is legal evidence, is a prima facie case 
made pursuant to due process that the lands included 
in such “Reserve” are mineral in character and 
valuable for mineral. 

The public policy and economic purpose sought to be 
promoted by the establishment of “Petroleum Re¬ 
serves” and reservations for classification should be 
made known to this court in connection with this case; 
for information with respect thereto should safeguard 
the court against the fallacious assumption that such 
reserves and reservations were reservations within the 
meaning of Utah’s school grant or were intended to be 
creative of legal prima facie cases as to the real character 
of millions of acres of widely scattered lands, the greater 
portion of which has not been actually classified with 
respect to character even after being in such “reserves” 
for more than fourteen years. Not an acre of any of 
the lands in the “ Petroleum Reserve ” under notice in this 
case has ever been ACTUALLY classified, although the 
“ Reserve ” was first established in 1909 and confirmed in 
1910. 

At pages 13, 14, and 15 of the Record (Par. XVII of 
the Bill), it is alleged: 

“XVII. That the only effort or attempt that has 
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ever been made by any bureau, office, or officer of 
the United States to classify as mineral or non¬ 
mineral in character any part of the several sections 
of land specifically described hereinafter in this 
bill of complaint, notwithstanding that such sec¬ 
tions have been withdrawn since October 4, 1909, 
for classification, has been made by coercion upon 
the State of Utah to abide a regulation of the 
Department of the Interior, which provides as 
follows, to wit: That in event of refusal by the 
State to assume the burden of proof (a) that the 
lands in such sections were not known to be mineral 
in character at the time of survey thereof and (b) 
also that they were not then of such character as 
to be likely to induce prospecting of them with the 
reasonable hope of discovering mineral, the De¬ 
partment of the Interior will permit individuals to 
proceed under the general public land laws to 
acquire an interest in such sections as property of 
the United States. That such regulation purports 
to render it essential to recognition of the State’s 
title to such sections, that the State assume the 
burden and expense of adducing proof enabling 
the Department of the Interior to make a classifi¬ 
cation of lands. That such regulation is contrary 
to the law of the grant of lands to Utah for school 
purposes, in that under the law of such grant it is a 
presumption , a presumption that is a valuable 
property or right of the State, that a school section 
is not excepted from the grant because of mineral 
character or value for mineral until shown to be of 
such character and such value by one asserting 
such character and such value and sustaining such 
assertion, with the burden of proof upon him to do 
so, by legal evidence adduced in accordance with 
due process. 

“That the only data concerning the mineral 
character and value of the lands in the San Juan 
region in Utah that were withdrawn in the manner 
as hereinbefore set out which is known to the State 
of Utah as having been gathered and reported to 
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any bureau, office or officer of the Departent of the 
Interior, is contained in a report which was made 
to the Geological Survey by Mr. George E. G. 
Woodruff in the latter part of 1910 or in the year 
1911. That said report was founded on data 
collected in June, July and August, 1910. That in 
said report it is represented that the data therein 
was obtained in a detailed investigation of the San 
Juan oil field that had been authorized by the Secre¬ 
tary of the Interior ‘for the primary purpose of 
obtaining data upon which to classify the public 
land and, secondarily, to prepare a geologic report 
which might assist in the economic development of 
the field.’ That in said report Mr. Woodruff 
described the areas in whch he found the most 
favorable conditions to the development of oil or 
gas. That none of such areas included any of the 
lands in the several sections specifically described 
hereinafter in this bill of complaint. That in said 
report it is represented that ‘practically all the 
geologic conditions point to the conclusion that 
very few flowing wells will be obtained, ’ and said 
report concluded that ‘much remains to be deter¬ 
mined before the San Juan field can be classed as a 
success or failure. ’ 

“ That two weeks before the filing of this bill of 
complaint, the Department of the Interior had not 
established or defined the geological structure of a 
producing oil field in, adjacent to, or nearby the area 
described in the aforesaid order of withdrawal 
of October 4, 1909. That insofar as the said order 
of withdrawal and the two subsequent orders of 
withdrawal, to wit, of July 2, 1910, and of August 
25, 1910, hereinbefore set out, were for the classi¬ 
fication of lands as to their mineral or non-mineral 
character upon examination and investigations of 
them by officers of the Government of the United 
States, such purpose and object has never been 
attained. That such purpose and object, owing to 
legislation by Congress in aid of which the several 
orders of withdrawal hereinbefore referred to were 
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made, to which legislation specific reference is made 
herinafter, has not been in contemplation by any 
department of the United States Government 
since, at least, the year 1919 and has been wholly 
abandoned since, if not before the year 1919. That 
such legislation affords and furnishes the modes, 
methods or means of effecting a classification of all 
public lands of the United States and fulfills, 
achieves and accomplishes all the purposes of the 
several orders of withdrawal hereinbefore referred 
to in this bill.” 

Hereinafter are printed excerpts from “The Classifi¬ 
cation of Public Lands” (U. S. G. S. Bulletin 537, pub¬ 
lished in 1913), prepared by George Otis Smith, Direc¬ 
tor of the Geological Survey, under whose supervision 
practically every step in the establishment of every 
“Petroleum Reserve” that has ever existed was taken. 
If Mr. Smith did not and does not know the objectives 
of such “Reserves,” then their objectives, their effect, 
the period over which they were intended to exist, were not 
and are not known to any person. Mr. Smith’s period 
of service as Director extends over the entire time (1907 
to the present) covered by the efforts of many public 
spirited men to keep lands in the public domain and out 
of the reach of “spoilers” and monopoly, until there had 
been obtained from Congress the legislation it did not 
furnish until enactment of the leasing statute of 1920. 

In said Bulletin appears the following statements by 
Mr. Smith (the number that follows each statement 
referring to the page of the Bulletin): 

“In carrying out its function of classifying the 
public lands and in making its fund of information 
available in the administration of the existing land 
laws the Geological Survey has become acutely 
cognizant of the need for certain new legislation. 
The laws desired are primarily of two types and 
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embody two fundamental necessities—first, the 
extension of the principle of the separation of 
estates, and second, the application of the leasing 
principle to the disposition of natural resources. ” 
(Italics supplied.) P. 46. 

“The present withdrawals are a temporary 
expedient whose employment should be rendered 
unnecessary as soon as possible. It can not be 
economically advantageous to the country to have 
millions of acres of lands, valuable for petroleum, 
phosphate, or potash or for power or reservoir sites, 
absolutely segregated from all forms of disposal for 
an indefinite period. Some of the lands have 
already been so withdrawn for nearly four years. 
Congress should be fully informed concerning all 
the factors to be considered, but it should also act 
promptly.” (Italics supplied.) P. 50. 

“The immediate purpose of the classification of 
oil and gas land is to withhold from entry all lands 
containing valuable deposits of fluid hydrocarbons 
pending the enactment of adequate legislation pro¬ 
viding for their disposition.” (Italics supplied.) 
P. 117. 

“ The areas classified as oil land remain with¬ 
drawn pending the enactment by Congress of appro¬ 
priate legislation for the disposition of oil and gas 
deposits.” (Italics supplied.) P. 123. 

“Within a short time it became apparent that 
the situation was only partly covered by withdraw¬ 
ing oil lands from agricultural entry. The inade¬ 
quacy of the placer law and its inapplicability to 
oil lands was clearly recognized. * * * These 

considerations, together with the advisability of 
retaining a supply of fuel oil for the use of the 
Navy, caused the Geological Survey to urge the 
suspension of all forms of entry on Government oil 
lands pending the enactment of new legislation by 
Congress. In consequence Secretary of the In¬ 
terior Ballinger on September 27, 1909, withdrew 
from all forms of entry, location, or disposition all 
public lands believed to contain valuable deposits 
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of oil or gas. As information has since been 
obtained indicating other public lands to be valu¬ 
able for these minerals, they also have been with¬ 
drawn from all forms of disposition under the 
mineral or non-mineral land laws. Field examina¬ 
tion has shown that certain lands so withdrawn are 
not valuable for their oil or gas deposits, and they 
have been promptly restored to public entry.” 
(Italics supplied). Pp. 38 and 39. 

It is noteworthy that Mr. Smith, more competent 
than any person in the country to define the objectives 
of “Petroleum Reserves” and reservations “for classi¬ 
fication,” never refers to them as separations or segre¬ 
gations of lands from the public domain, but always as 
devices that suspend entry of lands, that withdraw lands 
from appropriation under general laws, in order that the 
lands may continue in the public domain and be 
administered as parts of the public domain after 
Congress had provided more scientific means for the 
disposal and development of the public domain. To 
protect and preserve lands in the public domain to the 
end that the public domain might be developed more 
consistently with the general welfare, was ever 
Mr. Smith’s conception of the effect and purpose of 
“Petroleum Reserves.” When Mr. Smith speaks of 
the disestablishment of a “Reserve” or of the revoca¬ 
tion of a withdrawal, he does not say that the effect 
is to restore lands to the public domain. He says the 
effect is to restore them to “public entry,” to release 
them from a “ Reserve” that permitted only restricted or 
limited entry. 

Equally noteworthy is the necessary implication of 
Mr. Smith’s comments, viz, that classification would 
inevitably be achieved through the administration of 
the then desired new legislation; that enactments of 
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Congress that would render it possible for the same 
tract of land to be developed for its agricultural value 
by one interest and to be exploited for its mineral con¬ 
tents by another interest, was the great desideratum 
and the sole design in establishing the “Reserves.” 

Significant indeed are the statements of Mr. Smith 
that mere belief that mineral existed, not legal proof that 
it did exist , was sufficient to cause a “Petroleum 
Reserve” to be established. When such belief was 
found to be unwarranted the “Reserves” was dis¬ 
established to the extent of those lands with respect 
to which the belief could no longer be entertained. 
The San Rafael Swell case, to which reference is made 
hereinbefore, instances such loss of belief. In that case, 
nearly half a million acres that had been included in a 
“Reserve ” since 1912 because some one had believed or 
supposed them to be mineral in character, were eliminated 
from the “Reserve” in 1924 because some one then be¬ 
lieved or supposed that area not to be valuable for oil or 
gas. 

It is almost a daily occurrence in the Land Department 
for the Geological Survey to report to the Secretary a loss 
of belief that lands in such “Reserves” are mineral in 
character. And it should not be left unremarked in the 
same connection that when the Secretary receives such 
report, he administers the land so reported upon as if it 
had never been included in a “Petroleum Reserve”; and 
he does not deem it essential to the legality of his conduct 
in so doing that he first have the President, as the Secretary 
did in the San Rafael Swell case, execute an order dis¬ 
establishing the “Reserve” to the extent of the land so 
reported upon. (Par. XIX of Bill, R. 16 and 17.) 

United States Geological Survey Bulletin 623 (pub¬ 
lished in 1916), prepared by Max W. Ball, an acknowl¬ 
edged authority on oil and gas lands, contains observa- 



43 


tions that are utterly inconsistent with the notions of the 
Secretary and the Commissioner (a) that “ Petroleum 
Reserves” are of the class of reservations of lands from 
the public domain which are referred to in Utah’s 
School grant and (b) that such “Reserves” are legal 
evidence, are judicial proof, constitute prima facie 
cases of the mineral character of the lands included 
therein. Said Bulletin reports Mr. Ball, as follows: 

“The only solution is to suspend the operation 
of the placer law on all lands believed to be valuable 
for oil and gas. 

“Such are the considerations which require and 
justify oil withdrawals today.” (P. 21. Italics 
supplied.) 

“As already stated, the withdrawals outstanding 
when the withdrawal act of June 25, 1910, was 
approved were at once ratified, confirmed, and con¬ 
tinued in full force and effect by Executive orders. 
Since that time about thirty-five new withdrawals 
have been made, covering all public lands in which 
there is thought to be a reasonable prospect of finding 
valuable deposits of oil or gas. At the same time 
all lands which field examination has shown to be 
probably non-oil have been restored. By this 
process of withdrawing the more promising lands 
and restoring the less the withdrawals have, it is 
believed , come to approximate more and more 
closely the areas from which oil will be produced, 
with an increase in acreage of less than 19 per cent 
since July 2, 1910. The confirmatory orders of 
that date covered approximately 4,697,600 acres; 
new withdrawals have included about 3,483,300 
acres; and nearly 2,593,900 acres have been restored, 
leaving approximately 5,587,000 acres outstanding 
January 15, 1916 * * 

“It must not be assumed, however, that these 
figures represent public land actually affected by 
the withdrawals. Most of the orders are drawn in 
‘blanket’ form; that is, they cover the areas 
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believed to be oil bearing without regard to owner¬ 
ship, and in their terms include many tracts which 
are in private ownership or to which valid rights have 
attached.” (P. 25. Italics supplied.) 

“ The temporary character of the withdrawals can 
not be too strongly emphasized. There is no thouqht 
of tying up permanently the oil deposits on the public 
domain. As soon as there are satisfactory laws for 
the development of these deposits the withdrawals 
should be revoked, but in the meantime it seems 
certain that withdrawals will continue to be made, 
not as permanent institutions but as temporary 
expedients, to meet an abnormal condition, during 
a period when the needs of the situation have far 
outrun the adequacy of the law. ” (P. 22. Italics 

supplied.) 

In the rather well known case of United States v. 
Midwest Oil Company (236 U. S. 459), there was under 
consideration by the court a temporary petroleum 
withdrawal “from all forms of location, settlement, 
selection, filing, entry, or disposal under the mineral or 
non-mineral public-land laws” which was made by the 
President on September 27, 1909, “in aid of proposed 
legislation affecting the use and disposition of the 
petroleum deposits on the public domain. ” 

The Government’s counsel in that case did not con¬ 
tend that the withdrawal was a reservation of public 
lands, a segregation and dedication of them for a 
governmental or public use. Such counsel knew (as 
said by Mr. Ball, supra), that such withdrawal was not 
one of many “permanent institutions.” It was con¬ 
ceded by both sides that the withdrawal was not such a 
reservation, counsel for the Company practically 
admitting that if it was there was abundant authority 
of law therefor and that the Company would be with¬ 
out a case. The question there was not whether the 
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withdrawal was a reservation but whether the President 
could lawfully direct suspension of the operation of certain 
laws temporarily and in aid of legislation , i. e., whether 
the President could prevent the operation of public land 
laws with respect to any lands for any purpose other than 
toward establishment of an Indian , military or like reser¬ 
vation or dedication of lands to a governmental or public 
purpose. 

The court decided that the President possessed the 
power to prevent the operation of certain laws relating 
to the public domain, even when his only purpose was to 
continue lands in the public domain (not remove them 
therefrom), “in aid of legislation” that would provide 
a more scientific or less objectionable mode of disposal 
of the public domain. 

The court stated the Midwest Company’s position 
as follows: 

“The Appellees, on the other hand, insist that 
there is no dispensing power in the Executive and 
that he could not suspend a statute or withdraw 
from entry or location any land which Congress 
had affirmatively declared should be free and open 
to acquisition by citizens of the United States. 
They further insist that the withdrawal order is 
absolutely void since it appears on its face to be a 
mere attempt to suspend a statute—supposed to 
be unwise,—in order to allow Congress to pass 
another more in accordance with what the Execu¬ 
tive thought to be in the public interest. ” 

In the Midwest case, supra, the court said, and it 
had never been doubted or questioned theretofore by 
any one connected with that case, that the power of the 
President to create such reservations as are contem¬ 
plated by Utah’s school grant was existent and generally 
recognized long before 1909 when the petroleum with- 
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drawal before the court in that case was made. To 
give expression to what had existed without perspicuous 
expression theretofore, viz, authority of law in the Presi¬ 
dent to withdraw lands (to remove them from claim 
or entry under any or all general public land laws, to 
direct the suspension of the operation of any of those laws 
while at the same time continuing them in the public 
domain), the statute of June 25, 1910, was enacted. 

We do not deal in this case with an act of the Presi¬ 
dent performed under any law other than that statute; 
and as the act of the President in question here was, 
clearly, to effectuate only one of the purposes of that 
statute, viz, to continue and preserve lands as parts of 
the public domain (by the temporary suspension of 
operation of some of the public land laws), until more 
acceptable methods of disposing of them as parts of the 
public domain could be devised, why concern ourselves 
as to any power the President may have under such 
statute if it never has been exercised with respect to 
the lands in suit, e. g., to establish a Naval Petroleum 
Reserve and thereby dedicate the mineral contents of 
land solely to the uses of the Navy. 

Concerning a possible contention by the defendants, 
viz, that because the lands in suit were “reserved for 
classification” and the Secretary has not had time 
(during fourteen years) to ACTUALLY classify them, 
therefore they are included in a reservation within the 
meaning of Utah’s school grant,— the court is fully in¬ 
formed elsewhere in this brief that Congress and even the 
Secretary have expressly recognized and conceded that lands 
reserved for classification, even lands that have been 
classified, are not on that account lands included within a 
reservation within the meaning of the term as used in 
Utah’s school grant. 

It is alleged in paragraph XIX of the State’s bill, 
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R. 16 and 17 (and the Secretary, the Commissioner and 
the Director of the Geological Survey would have been 
subpoenaed as the State’s witnesses in support of the 
allegation if an answer denying it had been filed in this 
suit), that it is the practice of the Land Department, 
and has been ever since enactment of the Statute of 
July 17, 1914, supra , to treat, regard and administer a 
“Reserve” as disestablished to the extent of any lands 
whatever therein which have been reported by the 
Geological Survey as believed to be non-mineral in 
character, without ever procuring from the President an 
order of disestablishment. 

Should it be said that such practice obtains only in 
respect of applications or entries (under the general 
public land laws) of the class referred to in the act of 
July 17, 1914, supra , and would be unlawful and 
improper with respect to school grant sections, our 
reply would be that the fact that the records of the Land 
Department fail to show orders of the President dis¬ 
establishing “ Reserves” upon recognition by the Land 
Department of title in States under their school grants 
to school sections surveyed after establishment of the 
“Reserves,” is rather convincing (even if the State 
could not point to other facts in support of its averment) 
that the aforesaid practice is general and is not subject 
to an exception in respect of school grant sections. 
Possibly the history of some school grant sections in 
“Naval Petroleum Reserves” in California might en¬ 
able Utah to prove the averment. We will endeavor 
to find out. 
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THE RULE OF EVIDENCE ENUNCIATED IN DIAMOND 
COAL COMPANY v. UNITED STATES (233 U. S. 236), 
AND UNITED STATES v. SOUTHERN PACIFIC (251 
U. S. 1), IS INAPPLICABLE HERE FOR THE ALL- 
SUFFICIENT REASON THAT NEITHER THE COM¬ 
MISSIONER NOR THE SECRETARY HAS EVER 
FOUND THAT THE LANDS INVOLVED IN THE 
INSTANT PROCEEDING WERE OR ARE MINERAL 
IN CHARACTER. 

(It is evident from the express language of the 
decision of the Secretary of the Interior that he wholly 
refused to classify the lands in suit as lands of a mineral 
character; that he expressly found that prospecting of 
them for oil or gas was essential to a determination as 
to whether such character could be ascribed to them.) 

Doubtless counsel for the Secretary and Commis¬ 
sioner will labor hard in an effort to cause this court to 
regard the decisions in Diamond Coal Company v. 
United States (233 U. S. 236) and United States v. 
Southern Pacific (251 U. S. 1), as enunciating a rule of 
proof with respect to the character of lands which was 
followed and applied by the Interior Department in 
forming its opinion and expressing its conclusion with 
respect to the lands in suit. 

Nothing could be more clearly indicative of loose 
thinking than a contention by opposing counsel that 
his clients found the land in suit to be mineral in 
character and that they rested such finding upon such 
circumstances and such facts as the Court, in the cases 
cited, decided were competent, material and relevant 
evidence as to the character of lands. The lands in 
the cases cited were judicially found and affirmatively 
adjudged to he mineral character by force of the evidentiary 
quality with respect to them of known geologic conditions , 
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et cet. y on other lands. But as to the lands in the case at 
bar, the Secretary and the Commissioner, with evidence 
before them as to known geologic conditions on other lands, 
as to unsuccessful and long abandoned prospecting opera¬ 
tions upon other lands, expressly declared that they would 
not classify such lands as mineral in character and that 
whether they were mineral in character was a question 
dependent for solution on the results of prospecting opera¬ 
tions to be begun fourteen years after inclusion of the lands 
in a u Petroleum Reserve ” u for classification ” and twelve 
years after they had been surveyed. (R. 24, 25, and 44). 

We ask that this court neither overlook nor minimize 
the fact (R. 23 to 25) that, pursuant to an order of the 
defendants, a hearing was had and testimony was taken 
with view of adducing the evidence that would enable 
the defendants to make a finding as to the character of 
the land ; that the Land Department, under the title of the 
United States of America, was represented at such hearing , 
and that on the record made at such hearing, and in 
the light of all relevant data contained in the records of the 
Geological Survey, the defendants admitted and con¬ 
ceded (a) that there was no proof that warranted a 
finding that the lands were mineral in character and 
(b) acknowledged that the results of prospecting (to be 
begun in the future) was essential to a determination 
of the question as to mineral character. 

In the course of argument in the lower court counsel 
for the defendants, insisting that the court had judicial 
notice of the documents, and, therefore, could consider 
their contents in an equity suit that went to a hearing on a 
bill and a motion to dismiss it, left with the court, for 
study by it, United States Geological Survey Bulletins 
431 and 471. The extent to which, if at all, said docu¬ 
ments were considered by the lower court is, of course, 
unknown to the State's counsel. We refer to the inci- 
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dent only because of the possibility that opposing 
counsel might repeat it in this court. If he does, then 
let this court be advised: 

That the said Bulletins, as accurately stated in the 
Secretary’s decision (R. 43), “were extensively quoted 
by both the State and the appellees” in the proceeding 
before the Department; that all the pertinent contents 
of said Bulletins were deemed by the Secretary to be 
admissible as evidence as to the character of the lands 
and were considered by him before rendering his decision; 
that, as stated in the Secretary’s decision (R. 43), 
“the reservation was made as a result of investigations 
by the Geological Survey, the results of which were 
published in 1909 and 1910 (Bulletins 431 and 471).” 

But notwithstanding the contents of those Bulletins 
and all other evidence before him , the Secretary did not 
find the lands in suit to be mineral in character , but did 
find that their character as such was “ unproven ” and that 
future 'prospecting of them (should the prospecting result 
in a discovery of mineral) was essential to proof of mineral 
character. 

Concerning the evidence adduced at the hearing that 
was ordered by the Land Department with view to 
determining the character of the land, the State’s bill 
alleges (R. 24 and 25): 

“That at the hearing as aforesaid John Bryce 
Forrester, a geologist, a witness for the State, 
testified that in August, 1909, and again in October, 
1921, he went upon the area described in the orders 
of withdrawal of October 4, 1909, July 2, 1910, and 
August 25, 1910, and made an examination of its 
geological structure and conditions thereon; that 
the only land in any of the sections of land involved 
in the hearing upon which any exploration or 
drilling for oil or gas appeared ever to have been 
done was Section 32, Tp. 40 S., R. 19 E.; that upon 
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such section drilling was done in the year 1909 to a 
depth of 500 or 600 feet without a discovery of oil 
or gas being made; that none of the lands with¬ 
drawn as aforesaid are within a proven oil or gas 
field; that, in the opinion of the witness, no drilling 
on any of the lands described in the aforesaid orders 
of withdrawal has sufficed to prove that any part 
of the area withdrawn has a value for oil or gas; 
that, in the opinion of the witness, all the lands 
involved in the hearing should be classified as non¬ 
mineral in character. That testimony was elicited 
from the witness upon examination of him by the 
Register of the United States Land Office at Salt 
Lake City, Utah, as follows: 

“‘Mr. Register: 

“‘Q. Isn’t it true, Mr. Forrester, that it is a 
gamble in any field that has not been tested for 
oil? A. Yes, it is a gamble. 

“‘Q. Then wouldn’t you say it is as good a 
gamble in this field as in any other field? A. I 
don’t think so; in my investigation of that, I think 
it is not as good as any other.’ 

“That William Peterson, a geologist, a witness 
for the State, testified at such hearing that in 1913 
and again in 1918 he made an examination of the 
geological structure of the area described in the 
three orders of withdrawal as aforesaid; that, in 
his opinion, all the lands involved in the hearing 
are non-mineral in character and, therefore, he 
would not recommend to any one the drilling of any 
of said lands for oil or gas; that, in his opinion, the 
drilling done on other lands in the area described 
in the withdrawal orders aforesaid have not 
sufficed to prove that any part of that area has a 
value for oil or gas. ” (R. 23 and 24.) 

“That at the hearing Christian Vrang, a geolo¬ 
gist, a witness for the several applicants for pros¬ 
pecting permits, testified that in November, 1921, 
a few weeks before such hearing, he made a ‘rapid 
reconnaissance,’ during the period of three days, 
of the entire area withdrawn on October 4, 1909, 
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July 2,1910, and August 25,1910; that he had ‘not 
made an intensive study of the strata’ and was 
‘ not competent at this time to go into the genesis of 
petroleum in that area ’; that he noticed an oil seep 
on Section 2, Tp. 41 S., R. 17 E., one of the sections 
of land involved in the hearing; that, he ‘couldn’t 
say the seep there was of any special significance’ 
and he would not, merely because of the seep, 
recommend drilling for oil on said section; that his 
reconnaissance did not bring to his notice any evi¬ 
dence of prospecting for oil or gas on any of the 
lands involved in the hearing; that, ‘on the assump¬ 
tion that it is possible to get oil, ’ he would ‘ recom¬ 
mend to any substantial company to put down a 
deep test to find out what was at depth’ on the 
sections involved in the hearing; that, however, he 
would not recommend to the several applicants for 
permit that they drill on the lands described in 
their applications, nor make such a recommenda¬ 
tion to any one, ‘unless they could afford to lose 
money ’; that while he had no knowledge that the 
lands involved in the hearing contained oil or gas, 
he was of opinion that there is the possibility of 
securing oil’; that such possibility is rested upon 
his ‘ inference ’ that they ‘ should contain oil, ’ that 
such inference is that sands exposed on lands other 
than those involved in the hearing extend to and 
underlie the lands involved in the hearing. 

“That the above summarization of all the testi¬ 
mony given and all the evidence adduced at the 
hearing aforesaid is an impartial and accurate 
summarization thereof and of all the testimony or 
evidence that has ever come before the defendants 
in the record of that proceeding in which such hear¬ 
ing was held. 

“That each of the two geologists who testified for 
the State testified to longer and more experience as 
geologists and more knowledge of the lands in¬ 
volved in the hearing than was disclosed in the 
testimony given by the one geologist who testified 
for the applicants for permits. That no attempt 
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has ever been made to impeach any witness who 
testified at such hearing or to impeach his testi¬ 
mony. That no attempt has ever been made to 
show that any witness had less knowledge of the 
lands involved in the hearing or less education and 
experience as a geologist than his testimony indi¬ 
cated. That there was no conflict between the 
testimony of one witness and another as to any fact 
stated by any witness. That there was unanimity 
among the witnesses that none of the lands involved 
in the hearing was in the known geological struc¬ 
ture of a producing oil or gas field. That there was 
unanimity among them that it was impossible for 
any one to know that oil or gas existed in the lands in¬ 
volved in the hearing in advance of actual production 
of oil or gas therefrom. That there was no conflict 
in the testimony as to any fact testified to by any 
witness. That the only conflict in the testimony 
was a conflict or divergence of opinion, the one 
witness for the applicants for permits being of 
opinion that the geologic structure of the area was 
such as would cause him to recommend prospecting 
by one who ‘could afford to lose money,’ while the 
two witnesses for the State expressed the opinion 
that they would not be warranted in recommending 
prospecting by any one.” (R. 24 and 25.) 

Are the defendants trying to have this court find 
what they, the defendants, would not find? Are the 
defendants trying to have this court say with respect to 
the character of the lands in suit what thev, the 
defendants, would not say? Are the defendants trying 
to have this court say that the lands are prima facie 
mineral in character, although the defendants, after what 
they say was an unsuccessful attack by the State on a 
prima facie case of mineral character, would not make 
such alleged prima facie case a basis for an affirmative 
finding that the lands were of such characterf We do 
not ascribe to the defendants a realization by them 
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that their defense is so desperate; but their case is 
that desperate regardless of whether they know it or 
not. Why so desperate? Plainly because it is shown 
here that the defendants are utterly without any faith what¬ 
ever in their attenuated theory u that the effect of a pe¬ 
troleum reserve is to stamp the land as prima facie mineral 
in character . ” (Secretary’s decision, R. 46.) 

If the defendants had any confidence whatever in 
that theory, why was it that they did not find the land 
to be mineral in character, after deciding that Utah 
had failed to rebut or countervail such alleged prima 
facie case? A real prima facie case stands, if not over¬ 
come by countervailing evidence, but a feigned, fic¬ 
titious and non-existent one—Ah, that’s a different 
story. Instead of finding in consonance with that 
alleged prima facie case, the defendants found that only 
after prospecting of the lands in suit and the discovery 
of some substance or material indicative of a deposit of 
mineral could the lands be found to be or be classified 
as mineral. Verily, verily is it apparent that the 
defendants decided against Utah not because of the 
known mineral character of the land, but solely because, 
in the opinion of the defendants, the “ Petroleum 
Reserve” has never been disestablished and its con¬ 
tinuance is operative and effective to suspend the oper¬ 
ation of Utah’s school grant with respect to any school 
sections in the “Reserve” that were not surveyed until 
after its establishment. 

But we should not conclude this chapter of our argu¬ 
ment without further discussing the Diamond Coal 
Company and Southern Pacific Company cases, supra, 
and this court’s decisions in Washburn v. Lane (49 App. 
D. C. 52, 258 Fed. 524, 525), and Central Pacific R. Co. 
v. Lane (46 App. D. C. 372). Greatly stressed in the 
defense of the Secretary and the Commissioner will be 
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the aforesaid two decisions of this court; and it is for 
that reason we will give precedence to them in this dis¬ 
cussion. First the said Central Pacific case: After 
hearing and taking of testimony, the Secretary affirma¬ 
tively found and decided that the land claimed by the 
Central Pacific under its grant was mineral in character 
Hence that case is wholly different from the case at bar. 
This court remarked in the Central Pacific case that 
“what plaintiff (the railway company) seeks is to con¬ 
vert an action for injunction into a writ of error to 
review the decision of the Secretary” * * * “that 

the land is mineral in character.” Utah seeks an 
injunction to prevent the Secretary from enforcing a 
decision that lands not known to be mineral, not found 
to be mineral, “unproven” lands on which prospecting 
must be done before, if ever, they can be found to be 
mineral in character, are excepted from Utah’s school 
grant owing exclusively to character. The difference 
between the tw r o cases is too apparent to require further 
elucidation. 

However, it is wholly appropriate to remark here that 
railway grants and school grants are dissimilar in 
respect of mineral lands. The law r of the school grants 
(and we repeat what is said hereinbefore), is that an 
exception of mineral lands from those grants can not 
be adjudged unless the lands were known to be mineral 
in character and valuable for mineral at time of admis¬ 
sion of the State into the Union (with respect to lands 
surveyed at that time) or at time of survey of the lands 
(if surveyed after admission of the State into the 
Union). The law of school grants was so declared in 
Wyoming v. United States (255 U. S. 489, at 507), a case 
wherein the school grant to Wyoming was discussed 
and that State’s right (under that grant) to a tract of 
known mineral land (first known as such after complete 
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selection of it under the indemnity provisions of Wyom¬ 
ing’s school grant) was sustained, the court availing of 
the occasion to point to the difference between school 
grants and railway grants with respect to mineral lands, 
saying: 

“The only exception to the general rule before 
stated respecting the time as of which the character 
of the land—whether mineral or non-mineral—is 
to be determined is one which in principle and prac¬ 
tice is confined to railroad land grants. From 
the beginning the Land Department, by reason of 
the terms of those grants and the restrictive inter¬ 
pretation to which they are subjected, uniformly 
has construed and treated them as requiring that 
the character of the land be determined as of the 
time when the patent issues. ” 

Washburn v. Lane, supra, did not involve a claim of 
title acquired under a grant. It presented a claim that 
had been made under some of the general public land 
laws, viz, the act of June 4, 1897 (Chap. 2, 30 Stat. 11, 
36), as amended June 6, 1900 (Chap. 791, 31 Stat. 588, 
614), commonly known as the “forest reserve lieu land 
act.” Therefore that case is different from the case at 
bar. The law of the general public land laws is not the 
law of the school grant to Utah. Washburn’s claim 
could not be held to have been perfected until survey 
of the land selected. Nor can title be said to have 
vested in a State under its school grant until survey 
of the land specified in the grant. And it is in this 
respect alone that there is any resemblance whatever be¬ 
tween the two cases. 

Before Washburn’s claim could be perfected, i. e., 
prior to survey of the land he had selected, “the land 
covered by this selection was, by Executive Order, 
included in Petroleum Reserve No. 37, and the Geologi- 
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cal Survey reported that the land within the reserve 1 is 
mineral land prospectively valuable for deposits of oil 
and gas. ’ ” (The quotation is from this court’s decision 
and the emphasis is ours.) Washburn came before this 
court on an appeal from a judgment sustaining the then 
Secretary’s demurrer to “a petition below seeking to 
restrain appellee” * * * “and also seeking a 

mandatory order that the selection be approved and a 
patent issued therefor . ” 

Washburn sought not only to restrain the Secretary 
from cancelling the selection but to compel that officer 
to issue a patent. His suit was virtually a suit to quiet 
title as against the United States. Such is not the 
character of Utah’s suit and the soundness of this 
proposition is rendered manifest hereinbefore. Wash¬ 
burn applied for all that relief in a petition in which, as 
this court said (the only pleadings in the Washburn case 
having been a petition and a demurrer thereto), he 
alleged (a) that “the Geological Survey reported that 
the land within the reserve ‘is mineral land’” et cet., 
(Italics supplied), and (b) that the Secretary (because 
the Geological Survey had so reported) had imposed 
upon Washburn an obligation to show that the land was 
“in fact non-mineral in character.” 

Does Utah come before the court on such petition as 
Washburn filedf Utah comes before the court by a 
bill in which it is alleged that the original withdrawal 
and “Petroleum Reserve” mentioned in the bill were 
made and ordered without representation or finding by 
the Geological Survey, or any one else, that the lands in 
suit and included in the withdrawal and reserve were 
or are mineral in character, and without knowledge, 
notice, or information by any officer of the United 
States, or any one else, of any evidentiary fact or facts 
whatever showing, or even tending to show, mineral 
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character. The following is quoted from the State’s 
bill: 

“That in the year 1909, the precise date being 
unknown to the State of Utah, Mr. H. E. Gregory, 
a geologist in the employ of the United States 
Geological Survey, a bureau of the Department 
of the Interior, of which the defendant, Hubert 
Work, as Secretary of the Interior, is the chief 
officer, reported to the Director of the said Survey 
that an inquiry and examination which the said 
geologist had made as to the general geological charac¬ 
ter of a single area of one hundred and sixty-one thou¬ 
sand two hundred and eighty ( 161,280 ) acres , eighteen 
miles in length and eighteen miles in width at its 
greatest width , in the south eastern portion of the 
State of Utah, in what is popularly known as the 
San Juan Country, had disclosed a geological con¬ 
dition which, in his judgment, was indicative of 
the possibility of the existence of oil and gas in such 
area: that he had been informed that small quanti¬ 
ties of oil and gas had been discovered at some 
places in the area aforesaid and that ‘the existence 
of “oil seeps” in the San Juan Canyon has been 
known for many vears. ’ That the representations 
made in the report of the geologist, as aforesaid, 
were wholly based upon observations he had made 
in a reconnaissance investigation of the Navajo 
Indian Reservation and information imparted to 
him by persons whom he met while making such 
reconnaissance investigation. That the geologist 
stated in said report: ‘ The exploration of the San 
Juan oil field whose results are here reported covered 
only three days in the latter part of July, 1909,— 
a period of time manifestly too short for detailed 
study —and the data here presented was obtained 
largely through courtesies extended by Mr. E. L. 
Goodridge, of the San Juan Oil Company, and Mr. 
A. L. Ruplee, of Bluff ’ * * * ‘ The boundaries of 
the San Juan oil field have not been determined. ’ 

“That the aforesaid area of 161,280 acres includes 
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the several sections of land specifically described 
hereafter in this bill of complaint. That at no 
place in the geologist’s report, as aforesaid, nor in 
any paper or thing that formed an exhibit thereto 
or part thereof, was there stated or reported any 
fact as within the knowledge of the geologist or as 
within the information he had imparted to him, 
from which it could be inferred or deduced that any 
part of the several sections of land specifically 
described hereinafter in this bill of complaint was 
known to said geologist, or to any one else, then or 
at any other time, to be land upon which oil, gas 
or any other mineral had been discovered, or to be 
land of known value for oil, gas or any other 
mineral. That neither in the report as aforesaid, 
nor otherwise, did the geologist either classify or 
characterize any part of any of the several sections 
of land specifically described hereinafter in this bill 
of complaint as land known to contain valuable or 
any other deposits of oil or gas, nor did the geolo¬ 
gist either in his report or otherwise express an 
opinion that any part of any of such several sections 
of land contained oil, or gas or other mineral. 
That all that the said report of the said geologist 
contained with reference to the several sections of 
land specifically described hereinafter in this bill of 
complaint , was that they were within an area which 
had not been the subject of a ‘detailed study’ by 
the geologist, and whether within the boundaries 
of the San Juan oil fields was not determinable, 
because the boundaries thereof ‘have not been 
established, ’ but that the character of the general 
geological structure of the entire area of 161,280 
acres, to the extent that such character had been 
ascertained in a reconnaissance examination that 
‘covered only three days in the latter part of July, 
1909, ’ suggested to the geologist the possibility of 
the existence of oil or gas in some part or parts of 
such area. 

“That at a time when neither the Geological Sur¬ 
vey nor the General Land Office had any data before 
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it relating to the possibility of deposits of oil or gas 
in any part of the several sections of land specifi¬ 
cally described hereinafter in this bill of complaint 
other than what appeared in the report of the 
geologist, as aforesaid, and in the papers, if any, 
that accompanied such report; that at a time when 
neither the said Survey nor the General Land Office, 
nor any bureau, branch or office of the United States 
Government, or of the Government of the State of Utah, 
had knowledge of any fact tending to show that any 
part of the several sections of land specifically 
described hereinafter in this bill of complaint was 
mineral in character and valuable for oil, or gas, or 
any mineral; and that at a time when, so far as is 
known to the State of Utah, no person had knowledge 
of any such fact, the General Land Office and the 
then Acting Secretary of the Interior, the latter 
then having no knowledge or information as to the 
possiblity of the existence of deposits of oil, gas or 
any mineral in any of the lands comprising the said 
area of 161,280 acres other than what was con¬ 
tained in the report of Mr. H. E. Gregory, geolo¬ 
gist, as aforesaid, concurred in an action that 
became effective on October 4, 1909, as a with - 
drawal of 1,128,960 acres of the public domain in 
the State of Utah, including the aforesaid area of 
161,280 acres, * * *. (R. 6, 7 and 8). 

“That at a time, to wit, July 2, 1910, when 
neither the Geological Survey, nor the Commis¬ 
sioner of the General Land Office, nor the Secretary 
of the Interior, nor the President of the United 
States, nor any bureau, branch or officer of the 
United States Government, or of the government 
of the State of Utah, had knowledge of any fact 
tending to show that any part of the several sec¬ 
tions of land specifically described hereinafter in 
this bill of complaint was known to be mineral in 
character and valuable for mineral, and had no 
knowledge or information of any fact whatever 
relative to the possibility of the existence of oil, or 
gas, or any mineral, in the area referred to in the 
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aforesaid report of Mr. H. E. Gregory, geologist, 
other than what was contained in such report, the 
Director of the Geological Survey and the Secre¬ 
tary of the Interior concurred in a recommendation 
to the President of the United States, which was 
adopted and approved by the President, such 
recommendation, adoption and approval con¬ 
stituting a second order of withdrawal of the 
several sections of land specifically described here¬ 
inafter in this bill of complaint, and other lands in 
Utah, and being in terms as follows” (R. 9): 

****** 

“That at a time, to wit, August 25, 1910, when 
neither the Geological Survey, nor the Commis¬ 
sioner of the General Land Office, nor the Secretary 
of the Interior, nor the President of the United 
States, nor any bureau, branch or officer of the 
United States Government or of the Government 
of the State of Utah, had knowledge of any fact 
tending to show that any part of the several sec¬ 
tions of land specifically described hereinafter in 
this bill of complaint was mineral in character and 
valuable for mineral, the Acting Director of the 
Geological Survey and the Acting Secretary of the 
Interior concurred in a recommendation to the 
President of the United States that it was advisable 
to expressly confirm the order of withdrawal that 
was made on October 4, 1909, as aforesaid, to the 
extent that it had not been vacated by due authori¬ 
ty between that date and August 24, 1910, such 
recommendation being adopted and approved by the 
President ” (R. 11). 

“That the only data concerning the mineral 
character and value of the lands in the San Juan 
region in Utah that were withdrawn in the manner 
as hereinbefore set out, which is known to the 
State of Utah as having been gathered and reported 
to any bureau, office or officer of the Department of 
the Interior is contained in a report which was made 
to the Geological Survey by Mr. George E. G. Wood¬ 
ruff in the lat ter part of i 910 or in the year 1911. That 
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said report was founded on data collected in June, 
July and August, 1910. That in said report it is 
represented that the data therein was obtained in a 
detailed investigation of the San Juan oil field that 
had been authorized by the Secretary of the 
Interior ‘for the primary purpose of obtaining data 
upon which to classify the public land and, second¬ 
arily, to prepare a geologic report which might 
assist in the economic development of the field. 7 
That in said report Mr. Woodruff described the 
areas in which he found the most favorable condi¬ 
tions to the development of oil or gas. That none 
of such areas included any of the lands in the 
several sections specifically described hereinafter 
in this bill of complaint. That in said report it is 
represented that ‘practically all the geologic con¬ 
ditions point to the conclusion that very few flow¬ 
ing wells will be obtained,’ and said report con¬ 
cludes that ‘much remains to be determined before 
the San Juan field can be classed as a success or 
failure. ’ 

“ That two weeks before the filing of this bill of 
complaint, the Department of the Interior had not 
established or defined the geological structure of a 
producing oil field in, adjacent to, or nearby the area 
described in the aforesaid order of withdrawal of 
October 4, 1909 . ” (R. 14.) 

Washburn’s selection was one of the several classes 
of claims referred to in the following provisions of the 
act of July 17, 1914 (Chap. 142, 38 Stat. 509), to wit: 

* * * “nor shall persons who have located, 

selected, entered, or purchased lands subsequently 
withdrawn, or classified as valuable for said mineral 
deposits, be debarred from the privilege of showing, 
at any time before final entry, purchase, or 
approval of selection or location, that the lands 
entered, selected, or located are in fact non¬ 
mineral.” (Italics ours.) 
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It was an wnperfected selection at time of establish¬ 
ment of the “Reserve” because at such time the land 
was unsurveyed (it not being possible, as now held by 
the Land Department, to perfect a selection of its 
character at any time before survey). Hence Wash¬ 
burn’s selection was subject to the will of Congress as 
expressed in the act of 1914, supra, viz, that where lands 
are covered by unperfected claims under general laws at 
the time of inclusion of the lands in a “ Petroleum Re¬ 
serve,” a claimant, if he perfects his claim after establish¬ 
ment of the “ Reserve” and during its continuance, does 
not become entitled to an un-restricted patent, i. e., a 
patent minus a reservation of certain minerals to the 
United States, until he has shown the non-mineral 
character of the land covered by his claim. 

But there is nothing in the act of 1914 to the effect that a 
“Petroleum Reserve,” per se, is legal evidence, is judicial 
proof, is a prima facie case that lands in such a “ reserve” 
are mineral in character. That preposterous notion as 
to evidence and proof is a monstrosity that is not 
unlikely to be found where will be found the mind or 
minds that declared the facts in the San Rafael Swell 
case to be “identical” with the facts in the San Juan 
case. (See elsewhere in this brief.) The very fact that 
said act provides for the consideration of evidence as to 
the character of lands in “Petroleum Reserves” in order 
to enable the Interior Department to determine whether 
they are in fact mineral lands, is convincing that Con¬ 
gress knew, as the people of the public land states well 
know, that many hundreds of thousands of acres which 
some one in Washington “believed” or supposed to be 
mineral in character, are as innocent of mineralization 
as are the grounds of the Botanical Gardens in Washing¬ 
ton. 

But even if there could be discovered in the act of 
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1914, or in similar legislation that relates exclusively 
to claims under general laws and not at all to the 
rights of States under their school grants, any au¬ 
thority whatever for the aforesaid fantastical prima 
facie case theory, such theory could not he applied in 
determining whether lands are excepted from the school 
grants to the States. To apply such theory in administer¬ 
ing those grants or in adjudging the rights of the States 
thereunder, there must he enacted hy Congress (and, as we 
venture to say, there must he accepted by the States) some 
legislation that explicitly provides for the application of 
such theory in connection with school grants. To apply 
such theory to such grants, in the absence of such explicit 
legislation, is to violate due process , to act arbitrarily, to 
repudiate the settled law of such grants , to treat the rights 
and the titles of a State with contempt and to kick the 
States further toward the very low estate in our scheme of 
government toward which, voluntarily or involuntarily, 
they are moving with more rapidity each succeeding 
decade. 

Returning to the Washburn case: Washburn sought 
to evade compliance with a lawful requirement which 
the act of 1914 imposed upon him. He appeared to 
wish to dodge the issue as to the true character of the 
land he had selected. And he sought the assistance of 
this court in his evident attempt to evade and dodge. 
Utah submitted to what no law required her to submit. 
She assumed the burden of disproof of a feigned, ficti¬ 
tious and pretended prima facie case. She has shown 
in her bill that in no manner and at no time has any 
officer of the Land Department (including, of course, 
officers of the Geological Survey) ever found, reported, 
or even said that the lands in suit were or are mineral in 
character. She has shown in her bill (R. 30) that the 
attitude of the Land Department toward her with 
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respect to her rights under her school grant is, although 
not intended, a mockery, such attitude being this: 

“That, however, the State of Utah, without first 
being appraised by the Department of the Interior 
of the facts proved in accordance with due process 
upon which the prima facie case of known mineral 
character and value for mineral rests, will be per¬ 
mitted to assume the burden of rebuttal, at its own 
expense, of a prima facie case the strength or weak¬ 
ness of which the State has no means of knowing, 
and, in event it carries such burden to the entire 
satisfaction of the Department of the Interior, the 
said Department will inform the President that the 
prima facie case of known mineral character and 
value for mineral which the President created by 
his order of withdrawal has, in the opinion of said 
Department, been completely rebutted and will 
request the President to disestablish the reserva¬ 
tion and to revoke the order of withdrawal, so that 
the grant, in praesenti , of school lands to Utah, 
which Congress made in 1894, may become opera¬ 
tive. ” (R. 30.) 

The following excerpt from this court’s opinion in the 
Washburn case suffices to show that it bears no resem¬ 
blance whatever to the case at bar: 

“We think the case ruled by our decision in 
Central Pacific R. Co. v. Lane, ” * * *. “There 

as here, an attempt was made to review a finding 
of the Department based upon evidence that 
selected land was mineral in character . ” (Italics 
supplied.) 

If the defendants had before them, with respect to 
the lands here in suit, the character and degree of proof 
as to known mineral character that the Supreme Court 
had before it with respect to the lands in the Diamond 
Coal Company and Southern Pacific cases, then why 
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did the defendants fail and refuse, completely and 
absolutely, to find that the lands here in suit were 
known mineral lands at time of survey? When the 
lands in suit here were under consideration by the 
defendants, they were not ignorant of what the Supreme 
Court had said, in those two cases, with respect to what 
constituted legal proof of known mineral character. 
The Diamond Coal Company case is cited in the Secre¬ 
tary's decision (R. 43). They knew full well what had 
been said in those two cases, hut they also knew that no 
“evidence ” that had ever been adduced as to the character 
of the lands in suit was of the class of legal evidence of 
known mineral character that measures up to any standard 
established by the Supreme Court , or by any court , or by 
any writer on the law of evidence. 

Referring to and discussing the Diamond Coal Co. 
case in his decision in Utah , et al. v. Braffet (49 L. D. 
212), the Secretary said: 

‘'The decisive issue as stated by the court itself 
was whether the lands were known to be valuable 
for coal when the applications were made. The 
fraud consisted in procuring known coal lands 
by means of false representations as to their 
character. Whether the representations were false 
depended upon the known character of the lands. ” 
(Italics supplied.) 

We are not dealing here with elements of fraud or 
factors suggestive of fraud; the taint that vitiates; of all 
things the most abhorrent to equity. In the Diamond 
Coal Co. and Southern Pacific cases it was shown that 
false representations, ex parte, had been made to the 
Land Department and relied upon by that Department, 
without inquiry. Utah has never made any repre¬ 
sentations whatever to that Department concerning 
the lands here in suit, other than the representations on 
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its behalf that were made, subject to cross examination , 
by the witnesses who testified at the hearing. 

In each of said cited cases there was exposed a virtual 
conspiracy to conceal from the notice of the Land De¬ 
partment the facts as to the character of certain lands 
and to hasten the issue of patents therefor. Instead 
of concealing from the Land Department any facts as 
to the character of the lands in suit here, the State of 
Utah, at its own expense, has revealed to that Depart¬ 
ment all that the State’s officers know concerning the 
character of those lands. Utah took no steps to hurry 
the issue of patents to it for the lands in suit, for no 
patents are issuable for the sections specified in school 
grants. The State did nothing to expedite the making 
of the survey of such lands, for the survey of them is 
exclusively within the jurisdiction and subject to the 
sole control of the Land Department. ( United States 
v. Morrison , 240 U. S. 192.) 

In the cases cited, the corporations fraudulently con¬ 
trived, successfully, to avert an inquiry by the Land 
Department as to the true character of certain lands 
before issue of patents for them. There could be no 
suggestion so ridiculous as the one that Utah sought 
to avert an inquiry as to the true character of the lands 
here in suit before the survey of them. Title could not 
be acquired by the corporations until patents issued, 
and so long as patents were withheld (and the Land 
Department could withhold their issue indefinitely, for 
any good reason), the fraudulent designs of the com¬ 
panies were in jeopardy of collapse and failure; but full 
title, if acquired at all, is acquired by a State under its 
school grant at time of approval of survey, and the 
making or not making of the survey is wholly beyond 
control by the State. 

The patents to the corporations were fraudulently 
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procured adjudications by the Land Department that 
the lands in the patents were not known mineral land 
at time of issue of the patents. ( David v. Weibbold , 
139 U. S. 507.) 

The Diamond Coal Company and Southern Pacific 
cases illustrate very forcibly the wisdom of the policy 
of withdrawal from any form of appropriation under 
which patents are issuable. The obliquity, fraud and 
criminality that those cases bring to our notice were 
among the matters inimical to the public interests in 
the public domain that gave rise to the practice of mak¬ 
ing such withdrawals, viz, the procuring of mineral 
lands under selections and entries which were criminally 
unlawful unless made of non-mineral lands. But those 
cases adorn no tale nor point any moral that is apposite 
here. Known mineral lands are effectually reserved to 
the United States from school grants , by the law that 
excepts such lands from such grants; and there is no limit 
of time within which the United States must sue to estab¬ 
lish its right as against any claim whatever by a State or by 
transferees of a State. 

In the Diamond Coal Company case the court said: 

“We think the evidence , rightly considered, 
shows with the requisite certainty that at the time 
of the proceedings in the land office the lands were 
known to be valuable for coal.” (Italics ours.) 
(233 U. S. 247.) 

WLat evidence? Not the “evidence,” nor the class 
of “evidence,” that was before the Land Department 
with respect to the lands in suit. Not a feigned, 
fictitious and absurd “prima facie case” created by the 
President in establishing a “Petroleum Reserve. ” The 
court adjudged the lands in the Diamond Coal Company 
case to be mineral in character upon real evidence, 
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matters of fact, of truth, established in accordance with 
due process. If the court had not so found, its judgment, 
of necessity , would have been different. 

In United States v. Southern Pacific Company, supra, 
the opinion was by Justice Van Devanter, who also 
delivered the opinion in the Diamond Coal Company 
case. The learned Justice, doubtless the most pro¬ 
foundly learned of all living men in public land juris¬ 
prudence, said: 

“After considering all the evidence, we think it 
adequately shown that the lands were known to be 
valuable for oil when the patent was sought and 
obtained, and by this we mean that the known 
conditions at that time were such as reasonably to 
engender the belief that the lands contained oil of 
such quality and in such quantity as would render 
its extraction profitable and justify expenditures 
to that end. See Diamond Coal Company v. 
United States, 233 U. S. 236. ” (Italics supplied.) 

If the court had not so found, its judgment, of necessity, 
would have been different. 

Utah does not criticize or object to the Supreme 
Court’s processes of reasoning to its conclusions in the 
Diamond Coal Company and Southern Pacific cases. 
Utah only says that as the defendants have never found 
the lands in suit to be known mineral lands, have never 
found with respect to those lands what the Supreme Court 
found with respect to the lands in the said two cases, viz, 
that they were known mineral lands, the defendants are 
flying in the face of and defying the law as expounded in 
those two cases, are ignoring Utah's rights under the 
school grant, lawlessly clouding her title, and, uninten¬ 
tionally of course, making an effort here to cause this court 
to commit error by supposing that the said two cases are 
authority for the acts of the defendants in denying Utah's 
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title for no assigned reason other than what the defendants 
think , suppose , believe, hope, viz, that prospecting might 
cause certain school sections to be known mineral lands 
twelve, fifteen, twenty years, or any other number of years, 
after the survey thereof. 

SCHOOL GRANT SECTIONS WHICH NEVER HAVE 
BEEN FOUND TO BE OF KNOWN MINERAL CHAR¬ 
ACTER CAN NOT LAWFULLY BE ADJUDGED EX¬ 
CEPTED FROM UTAH’S SCHOOL GRANT MERELY 
BECAUSE THE SECRETARY OF THE INTERIOR 
THINKS OR BELIEVES THAT PROSPECTING OF 
THEM, AFTER THEY HAVE BEEN SURVEYED FOR 
MORE THAN TWELVE YEARS, MIGHT RESULT IN 
A DISCOVERY OF MINERAL WITHIN THEM. 

(The important fact, oft repeated here, is that the 
Secretary and the Commissioner have held that 
whether the lands in suit are mineral in character is a 
question to be determined in the future, and with 
reference to the results of future prospecting work.) 

It is ancient as the school grants and well known to 
bench and bar as the existence of the Federal Constitu¬ 
tion, that of the warp and woof of such grants is the 
principle that lands are not excepted therefrom because 
of their mineral character, unless such character, and 
value owing to such character, are known at the time of 
survey of a school section, if surveyed after admission 
of the State into the Union. 

When the Supreme Court in January, 1918, decided 
the question whether mineral lands were excepted from 
Utah’s school grant, that court did not even mention 
the then effective act of July 17, 1914, supra (United 
States v. Sweet, 245 U. S. 563). (That act, as stated 
hereinbefore, requires claimants under the general 
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public land laws, if their claims were unperfected 
at the time the lands covered thereby were included 
in a “ Petroleum Reserve,” to show the non-mineral 
character of the lands in their claims.) Of course 
the provisions of said act were without any bearing 
on the question decided in the Sweet case. However, 
the court referred to all then existing legislation relating 
to the grant, and, in the margin of every page on which 
its opinion is printed, mentioned numerous statutes 
relating both to the school grants and to the policy of 
Congress with respect to mineral lands. It is incon¬ 
ceivable that the court would have omitted reference to the 
act of 1914, if that act had any relation whatever to the 
law to be observed in adjudging whether lands are excepted 
from school grants because of known, or alleged, or be¬ 
lieved or supposed mineral character. 

United States v. Sweet, supra, is cited in the Secre¬ 
tary’s decision (R. 45) as authority for that decision. 
The Secretary might quite as aptly have cited the decision 
of said Court in the Slaughter House cases. In the 
Sweet case the lands were known mineral lands, ad¬ 
mitted by all parties to that litigation to have been 
known to be of that character at time of admission of 
the State into the Union. In its decision the court 
said: 


“The evidence shows that the entire section, 
excepting forty acres, is valuable for coal and has 
been known to be since before Utah became a State. ” 
(Italics supplied.) 

But the Court did not say that lands which the Secretary 
of the Interior might be of opinion would be shown to be 
mineral, if prospected twelve years after survey, also 
were excepted from the grant. 
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In Wyoming v. United States, 255 U. S. 489 at 500, 
the court said: 

“The Land Department uniformly has ruled 
that the States acquire a vested right in all school 
sections in place which are not otherwise appropri¬ 
ated, and not known to be mineral, at the time they 
are identified bv the survey,—or at the date of the 
grant where the survey precedes it,—regardless of 
when the matter becomes a subject of inquiry and 
decision, and that this right is not defeated or 
affected by a subsequent mineral discovery. 
California v. Poley, 4 Copp’s L. O. 18; Abraham L. 
Minor, 9 L. D. 408; Rice v. California, 24 L. D. 
14; United States v. Morrison, 240 U. S. 192, 207; 
United States v. Sweet, 245 U. S. 563, 572. ” 
(Italics supplied.) 

* 

This court, in Fall, Secretary v. Louisiana, 53 App. 
D. C. 22, 287 Fed. 999, said this: 

“It is settled law, not only in the established 
practice of the Land Department, but by the 
decisions of the courts, that the rights acquired 
under a grant of public lands, not known to be 
mineral at the time they are surveyed, or at the 
date of the grant, where the survey precedes it, 
regardless of the time when the matter becomes a sub¬ 
ject of inquiry and decision, are not defeated or 
affected by a subsequent mineral discovery. 
United States v. Morrison, 240 U. S. 192, 36 Sup. 
Ct. 326, 60 L. Ed. 599; United States v. Sweet, 245 
U. S. 563, 38 Sup. Ct. 193, 62 L. Ed. 473; Wyoming 
v. United States, 255 U. S. 489, 41 Sup. Ct. 393, 65 
L. Ed. 742. Likewise the validity of the grant or 
selection relates back to the time when it was 
made. Payne v. New Mexico, 255 U. S. 367, 41 
Sup. Ct. 333, 65 L. Ed. 680; Payne v. Central Pacific 
Ry. Co., 255 U. S. 288, 41 Sup. Ct. 314, 65 L. Ed. 
598.” (Italics supplied.) 

The Department of the Interior, as recently as July 
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31, 1922, subsequent to enactment of the leasing statute, 
in a carefully prepared opinion in Utah, et al, v. Braffet, 
49 L. D. 212, said that lands are not excepted from 
Utah’s school grant because of mineral character unless 
known to be mineral in character. The land in that case 
was surveyed at time of admission into the Union and 
was not actually classified as coal land until thereafter. 
The Department said “that the land passed to the 
State under the school grant unless it is shown that it 
was of known coal character on that date,” date of 
admission into the Union. The Department also said 
that any one claiming that title had not passed to the 
State “has the burden of proving that the grant did not 
attach,” as “presumptively,” * * * “the title 

is in the State ( State of Utah, 32 L. D. 117; Charles L. 
Ostenfeldt, 41 L. D. 265; State of Utah v. Olson, 47 
L. D. 58).” 

In Utah v. Olson, 47 L. D. 58, the Department said 
with respect to such presumption that it was the equiva¬ 
lent of a prima facie case of title in the State. 

In State of Utah (32 L. D. 117), the land had been 
reported “as mineral (coal) land” in the field notes of 
the government survey. The State took the position 
that it could not safely deal with such land as its 
property so long as such report as to its value for coal 
remained uncontroverted and unrefuted. It therefore 
asked that a hearing be orded to determine the true 
character of the land. But the Department said this:. 

“A mere mineral return by the surveyor-general, 
however, does not have the effect to establish the 
character of lands as chiefly valuable for mineral, 
and can not, therefore, in and of itself, operate to 
take lands out of the grant to the State, as mineral 
lands. This could only be done by proof clearly 
showing that the lands were, at the time when the 
right of the State would have attached, known to 
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contain valuable deposits of mineral, and to be 
chiefly valuable on account of such deposits.” 
(Italics supplied.) 

The Department further said: 

“ There is nothing in the record to show that any 
claim under the mining laws was asserted to the 
lands here in question, or to any portion thereof, 
at the time when the right of the State must have 
attached thereto, if at all (which was the date the 
State was admitted into the Union), and it is 
therefore to be presumed that they passed to the 
State under its said grant. In view of this pre¬ 
sumption, which subsists until overcome by satis¬ 
factory proof to the contrary as provided in said 
circular, the land department would not be justified 
to order a hearing as asked by the State in its 
petition. The lands being presumably the property 
of the State under its said grant, notwithstanding the 
mineral return of the surveyor-general, no useful 
purpose could be accomplished by such a pro¬ 
ceeding.” (Italics supplied.) 

In State of Oregon (32 L. D. 105), that State sought 
indemnity for mineral losses, i. e., lands in lieu of 
mineralized sections specified in that State’s school 
grant. The General Land Office was of opinion that the 
losses had been sustained and that indemnity therefor 
should be allowed. But the Secretary thought other¬ 
wise, saying the proof “falls far short of showing such 
lands were of known mineral character at the date of 
survey or at all, and does not overcome the presumption 
that the title thereto passed to the State upon their 
identification by survey.” What has become of such 
presumption in recent days, a rather difficult presump¬ 
tion to rebut in earlier daysf Has some law of Con¬ 
gress, accepted by the States, stricken it from the law of 
school grantsf No, it exists today, it is the law today, 
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but the defendants utterly disregard it. They have 
substituted another law, all of their own making, 
another presumption, all of their own creation, for they 
say that if Tom, or Dick, or Harry thinks a school 
section should be prospected for mineral (where the 
section was included in a “Petroleum Reserve” at time 
of its survey), the presumption arises that the school 
section is mineral in character, a presumption the State 
must rebut; and in event the Secretary agrees with Tom, 
Dick or Harry, ipso facto, presto, the school sections are 
excepted from the State’s school grant. 

Prospecting school sections for mineral has not sufficed 
heretofore to except lands from school grants. At least 
it did not suffice as late as February 17, 1921, subse¬ 
quent to enactment of the leasing statute , with respect to 
lands that Hypolite Favot claimed under mining 
locations and thought ought to be prospected for gold. 
On that date (48 L. D. 114) the Department said of 
Favot’s claims: 

“All that can be said of such showing is that casual 
prospecting was done on the land from time to time. 
A showing as to the extent to which gold was dis¬ 
covered thereon, when or by whom the discoveries 
were made, whether any claim to the land was 
asserted at the date when the State’s right attached 
thereto, or the nature and extent of the mining 
improvements placed upon the land by the mineral 
claimant, is not attempted to be made. Nor is 
applicant claiming by reason of any discovery of 
mineral made at that time or prior thereto. The 
record discloses moreover that no mining claims 
were shown to be in the section at that date, and it 
was not returned by the United States deputy sur¬ 
veyor as being mineral in character. Under a 
uniform line of decisions, the land together with the 
unknown mineral therein, passed to the State upon 
the approval of the survey in 1880. See Davis’s 
Administrator v. Weibbold (139 U. S. 507); Colorado 
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Coal and Iron Company v. United States (123 U. S. 
307); Tillian v. Keepers (44 L. D. 460).” (Italics 
supplied.) 

See also Mahoganey No. 2 Lode Claim , 33 L. D. 37, 
and George M. B our quin, 27 L. D. 289. 

It was said in the Favot, Mahoganey Lode and Bour- 
quin cases, supra , that “unknown mineral’’ passes to a 
State, together with the land, when a school section in 
place is shown not to have been known to be mineral 
in character at time of survey. It was said by the 
Supreme Court in Wyoming v. United States, 255 U. S. 
489, that mineral in land selected as indemnity for a 
“section in place,” if the mineral was unknown at time 
of perfecting of the selection, passes to the State 
together with the land. That court remarked: 

“Equity then (at time of perfecting of the selec¬ 
tion) regards the State as the owner of the selected 
tract and the United States as owning the other; 
and this equitable ownership carries with it what¬ 
ever of advantage or disadvantage may arise from 
a subsequent change in conditions whether one 
tract or the other be affected. ” 

At page 265, section 144, vol. 1, Lindley on Mines. 
3d Edition, appears this statement: 

“Where the mineral character of a mining claim 
in conflict with a section claimed by the State is 
challenged by the State, the usual formal proofs 
under mineral patent proceedings will not suffice, 
but in such case the mineral character of the claim 
must be established by substantive proof, and the 
State is not bound to take the initiative at a hearing 
ordered to determine that question . ” (Italics sup¬ 
plied.) 

See also South Dakota v. Walsh (34 L. D. 723) on the 
matter of burden of proof of mineral character. 
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The proof of mineral character must be proof of a 
valuable deposit of mineral. (State of Utah , 32 L. D. 
117.) As to what must be shown to establish mineral 
character and value, see Lindley on Mines, pp. 174 and 
175, section 98, 1st vol., 3d Ed. 

Only “such lands as were at the time of the grant 
known to be so valuable for their minerals as to justify 
expenditure for their extraction ” (Italics supplied), are 
excepted therefrom. (Davis v. Weibold, 139 U. S. 519.) 

To establish an exception of mineral lands from any 
grant, it must be shown that the lands were known 
mineral lands at the time the grant would have 
attached, if at all. (Burke v. Southern Pac. R. R. Co., 
234 U. S. 669, and cases cited in the opinion.) The 
known character of such lands as a present fact , i. e., 
at the time the grant would have taken effect, if at all, 
is controlling. 

From the foregoing it appears, and the fact is, that 
the law of school grants, in respect of mineral lands, is 
this: If “sections in place” are surveyed at time of 
admission into the Union and are not then known to be 
mineral in character, or if such sections are surveyed 
after admission and are not known at time of the survey 
to be mineral in character ; and if indemnity lands at 
time of perfecting of a selection thereof, are not known 
to be mineral in character, such sections and lands are 
not excepted from the grant to the States. But the 
defendants say that such is not the law of the grants. 
Do they take that position because of a supposition that the 
leasing statute has in any manner amended or affected the 
law of school grants? 
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UTAH’S SCHOOL GRANT WAS NEITHER AMENDED 
NOR IN ANY RESPECT AFFECTED BY EITHER THE 
LEASING STATUTE OR THE WITHDRAWAL STAT¬ 
UTE, ACTS OF FEBRUARY 25, 1920, AND JULY 17, 
1914, RESPECTIVELY. 

(The defendants have never found, or even said, that 
the lands in suit were or are mineral in character. How¬ 
ever, thev have declared it to be their belief that 
prospecting operations on the lands are warranted.) 

That an actual classification as known mineral lands 
must follow the making of a reservation “ for classifica¬ 
tion,” before the Land Department will hold that any 
land included in such reservation is prima facie mineral 
in character, was necessarily, although not expressly, 
the ruling of the Secretary in Johnson v. Northern 
Pacific Ry. Co. (40 L. D., 321). That case involved a 
railway selection and , therefore, the true character of the 
land in the selection was open to inquiry and determina¬ 
tion hy the Interior Department at any time before issue 
of patent. After the selection was made, but long 
before it went to patent, the land affected by it was 
included in a “Petroleum Reserve” of a character 
identical with the “Petroleum Reserve” that has 
occasioned Utah so much expense, annoyance and loss. 
But the Northern Pacific was spared the harassment, 
if not the embarrassment, of disproving a feigned, 
fictitious and pretended prima facie case of mineral 
character. Johnson sought to have the railway com¬ 
pany make affirmative proof of non-mineral character. 
He prayed, in the alternative, to wit, if the company 
would not adduce such proof, that the Department 
take no action on the selection until after there had 
been a classification. But the Department rejected 
such suggestion as being gravely unjust, inasmuch as 
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> it might delay issue of patent to the company. The 
Department remarked: 

“The protestant also requests that final action 
be not taken on the motion until field investigations 
conducted by the Geological Survey in the vicinity 
^ of these lands, for the purpose of determining its 

oil or non-oil character, be completed. The De¬ 
partment is informally advised that probably it 
will be a considerable period of time before such 
investigations are completed.” 

In defense of its action in Johnson v. Northern 
w Pacific R. Co., supra , the Department referred to the 

11 Petroleum Reserve” as only a withdrawal and, there¬ 
fore, that the case was wholly unlike Kinkade v. State 
of California (39 L. D., 491) which Johnson had cited. 
The Department said: 

► “Further, in Kinkade v. State of California, the 

lands had not merely been withdrawn but had been 
classified as oil lands, which renders that case 
inapplicable. ” 

If a “Petroleum Reserve” for classification was not 
a legal prima facie case on December 20, 1911, when 
Johnson v. Northern Pacific Ry. Co., supra, was decided, 
what legislation by Congress thereafter has made it a 
prima facie case nowt Doubtless opposing counsel’s 
brief will attempt a satisfactory answer to that question. 
But the only point in this connection now made by Utah 
is that in 1911 an actual classification had to be made 
» before the Interior Department would say that a prima 

facie case existed as against a claim under the grant to the 
Northern Pacific. But that transportation company, 
that modest grantee of the public lands, has never been 
unlucky in its relations to the public domain. 

“In view of the provisions of the leasing act for pros - 
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peering operations , evidence sufficient to warrant a 
classification of the land as non-mineral must be con¬ 
vincing that the land does not afford a favorable oppor¬ 
tunity for prospecting operations. ” (Secretary’s de¬ 
cision, R. 47. Italics supplied.) Would such an 
utterance have been made by the Secretary, if the 
statute books did not contain the leasing act of Febru¬ 
ary 25, 1920? Certainly not, for that utterance, in its 
own terms, was made “in view of the provisions of the 
leasing act.” To prospect is to explore for tmworked 
deposits or ore. 32 Cyc. 729. Webster’s New Inter¬ 
national Dictionary defines the term thus: “to explore 
or examine for; as to prospect a district for gold. ” In 
other words, to prospect is to “go get it, if it is 
get-at-able.” 

It is very seldom that prospecting leads to a valid 
discovery of mineral. The Interior Department’s 
decision in Basin Oil & Gas Company (50 L. D. 244, 
253), is illustrative of the difficulty that prospectors and 
applicants for patents under the mining laws exper- 
ence in convincing the Department that valid dis¬ 
coveries, the fruits of prospecting, have been made. 
The Basin Oil & Gas Company case is interesting for 
another and more important reason. It exemplifies 
the very high degree of proof that is insisted upon by the 
Department of the Interior, in some cases, as a basis for 
a finding by said Department that land is known to be 
mineral in character and patentable as such under the 
mining laws. There is a very striking contrast between 
such very high degree of proof as was insisted upon by 
the Department in the Basin Oil & Gas Company case, 
and the exceedingly attenuated theory of the Depart¬ 
ment to the effect that a Petroleum Reserve, per se } is 
legal evidence, is judicial proof, is a prima facie case 
that all the lands included in such reserve are known 
to be mineral in character. 
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It is common knowledge that there did not exist prior 
to enactment of the leasing act any legislation providing 
for the issue, by the Land Department, of permits to 
prospect public lands for oil or gas. That act conferred 
both a power and discretion upon the Secretary of the 
Interior never possessed by him theretofore with respect 
to any parts of the public domain. It authorized him 
to issue permits for prospecting whenever he was of the 
belief that “a favorable opportunity for prospecting” 
was afforded. But what is a “favorable opportunity 
for prospecting?” That question could he answered, and 
answered honestly, in various ways, by various persons 
of the same learning and experience in mining matters. 

Many of the foremost geologists, mineralogists, 
mining engineers and practical miners, and prospectors 
have “experted” properties, i. e., examined them with 
view to determining whether they afforded “a favor¬ 
able opportunity for prospecting,” and have concluded 
that they did, only to cause those acting on the specula¬ 
tion or guess to lose millions in prospecting operations. 
The thousands of “dry holes” that have been drilled, 
because really scientific men had declared that lands 
afforded “a favorable opportunity for prospecting” for 
oil or gas, attest the truth of that proposition. It also 
is true, a truth borne out by the history of mineral 
development and the experience of thousands of 
engineers and miners, that lands characterized by 
geologists and mineralogists as non-mineral, have been 
shown to contain the richest of mineral deposits. 

Obviously it is all right for the Secretary of the 
Interior, indeed it is his duty “in view of the provisions 
of the leasing act,” to act on an opinion as to the sig¬ 
nificance of, or on an inference drawn from stratification 
and other geologic factors, in forming a belief as to 
whether it would be expedient in the public interests to 
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encourage and permit prospecting on any tract of public 
land, the status of which renders it subject to the pro¬ 
visions of the 13th section of that act. But it can not 
be doubted that we have already made it plain to this 
court that the law of Utah’s school grant, if it has not 
been amended or affected by the leasing act , demands that 
the Secretary and the courts find land to be known 
mineral land (i. e., state a matter of present fact, not 
express a mere belief or hope that the fact exists), as 
the sine qua non of a judgment or decree that the land 
is within the exception of lands from that grant because 
of mineral contents. 

Legal evidence of the class that is essential to and calls 
for a verdict or judgment , in accordance with due process, 
as to whether a fact existed or did not exist is, manifestly, 
something quite different from statements that have been 
found to be sufficient only to induce further inquiry as to 
whether the fact existed or did not exist. The Secretary’s 
decision is not construable otherwise than as an admis¬ 
sion that all the matters and things that have ever come 
to his notice with respect to the lands in suit, are inade¬ 
quate as a basis for a finding or judgment as to whether 
a fact exists or existed. Said decision is merely expres¬ 
sive of a conclusion that such matters and things are 
sufficient only to the extent of warranting inquiry, 
through prospecting operations, as to whether mineral 
exists or existed in those lands. 

We do not know of any laws or principles of proof 
that are binding upon the Secretary in arriving at a 
belief that prospecting operations are warranted. But 
we do know of laws and principles of proof that are 
binding upon him in rendering a judgment, making a 
judicial finding, as to whether lands are mineral in 
character within the meaning of Utah’s school grant. 
With respect to his administration of the leasing act, 


83 


the Secretary is endowed by law with what the Supreme 
Court, speaking through its present Chief Justice, has 
termed “discretionary judgment.” Should the Secre¬ 
tary think that the prospecting of a tract of public land 
might result in a discovery of mineral, his “discretion¬ 
ary judgment” may be exercised by permitting pros¬ 
pecting. If, on the other hand, the Secretary should 
think that prospecting would be futile, his “discretion¬ 
ary judgment ” may be exercised by refusing an applica¬ 
tion for a permit to prospect. 

But the Secretary has no such character of , or any purely , 
“ discretionary judgment ” in deciding whether lands are 
excepted from Utah’s school grant because of mineral 
character. His judgment in that regard is legal judgment , 
the judgment exercisable by courts. His judgment in that 
regard is controlled by law, the law of the compact and con¬ 
tract between the United States and Utah and is not 
referable exclusively or at all to his “ discretionary judg¬ 
ment.” Of course he employs discretion, but it is the 
legal discretion, the same discretion the courts exercise 
in determining the meaning of the law of compacts and 
contracts between citizens. 

What degree of chaos would not be attained, if it was 
the law of Utah’s school grant that any lands specified 
therein which the Secretary of the Interior believed 
afforded “a favorable opportunity for prospecting” at 
the time of survey thereof, are, because of such belief 
alone, excepted from the grant? Some over-sanguine 
Secretaries might believe that all lands afforded “a 
favorable opportunity for prospecting” and, therefore, 
should be prospected. Other less sanguine Secretaries 
might believe (and the belief might be induced by his 
own experience or his knowledge of the experience of 
others), that as one out of a thousand of intelligent 
prospectors makes a strike or brings in a well, very few 
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if any areas should be so administered by the Land 
Department as to excite men to so highly speculative 
and uncertain a venture as prospecting. We have not 
the slightest doubt that this court is altogether certain that 
Congress has never intended that the rights of Utah under 
her school grant should be affected by the mere beliefs, the 
varying quality of the pessimism or optimism with respect 
to prospecting, of the politicians and statesmen who go into 
and out of the office of Secretary of the Interior. 

There is an additional reason for our freedom from 
doubt as to the ultimate views of this court, and such 
reason is this: The legislative department of our 
government has not become notorious as a means 
whereby the contracts of the United States with the 
states have been repudiated or impaired in any par¬ 
ticular bv the conduct of the United States. Hence 
nothing but expressions of intent made in positive and 
unmistakable terms by Congress, should suffice to 
persuade any court that the leasing act was designed to 
be amendatory of Utah’s school grant; that its purpose 
was to destroy the presumption that lands specified in 
that grant and not reserved within the meaning thereof, 
not disposed of, and not known to be mineral in charac¬ 
ter, at time of survey thereof, have passed into the 
ownership of that state, and that it was effective to create 
a presumption that lands described in the said grant , 
although they never have been known and never have been 
found to be mineral in character, are, nevertheless , 
excepted from the grant, if the Secretary of the Interior 
thinks they afforded u a favorable opportunity for prospect¬ 
ing operations ” at the time they were surveyed or at some 
other time . 

Nor did the act of July 17, 1914, supra, work an 
amendment of or affect in the slightest the law of Utah’s 
school grant. Said act is entitled “an act to provide 
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for agricultural entry of lands withdrawn, classified, or 
reported as containing phosphate, nitrate, potash, oil, 
gas or asphaltic minerals. ” It is not even referred to 
in the Secretary’s decision. That circumstance would 
render unfair to the Secretary any comment by us that 
imputed to him a consciousness that his reasoning with 
respect to the law of Utah’s school grant has been 
influenced by said statute and the practices of his 
Department thereunder. But the fact is that in the 
provisions of that statute, and necessarily, is found the 
genesis of the Land Department’s theory that a 
“Petroleum Reserve,” per se, is legal prima facie proof 
that the lands that were included therein (it being our 
contention that all such “ Reserves, ” except “ Naval 
Reserves,” were disestablished by the leasing statute 
and legislation prior thereto), are known mineral lands 
within the meaning of the law of Utah’s school grant. 
No other legislation provides that a claimant under the 
general public land laws for lands reserved for classification 
with reference to their possibilities as oil or gas lands, 
may be required, as a condition precedent to procuring 
an unlimited and unrestricted patent, to convince the 
Land Department, in a separate and independent pro¬ 
ceeding and by affirmative proof, that the land affected 
by his claim is non-mineral in character. 

But the act of 1914 says nothing about a prima facie 
case of mineral character and value. It says ( but only 
with respect to claims under the general public land 
laws), that claimants shall have an opportunity “of 
disproving such classification and securing patent with¬ 
out reservation” to the United States of the minerals, 
if any, and shall have “the privilege of showing, at any 
time before final entry, purchase, or approval of selec¬ 
tion or location, that the lands entered, selected, or 
located are in fact non-mineral in character.” (Italics 
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supplied.) Whatever additional burden of proof or dis¬ 
proof said act imposes, it is perfectly evident that it was 
imposed upon claimants under general laws. 

That such burden of proof or disproof was not 
imposed upon States with respect to the lands specified 
in their school grants, is apparent from the fact that 
school grants are not referred to in the act and that 
the States have never consented to such imposition, to such 
change in the law of those grants. If the Secretary of the 
Interior has decided otherwise, he has decided contrary 
to a very sound doctrine that had his approval in 
Fred A. Russell (42 L. D. 69, syllabus), viz: 

“In matters relating to property, and not affect¬ 
ing sovereignty, the United States and the several 
States, in their dealings with each other, are bound 
by the same principles of justice and fair-dealing 
that obtain between private persons.” 

THAT THE SECRETARY AND COMMISSIONER DO 
NOT IN TRUTH REGARD THE LANDS IN SUIT AS 
MINERAL IN CHARACTER WITHIN THE MEANING 
OF THE LAW EXCEPTING MINERAL LANDS FROM 
UTAH’S SCHOOL GRANT, IS ACTUALLY CON¬ 
FESSED BY THOSE OFFICERS IN THEIR OWN 
DECISIONS AND REGULATIONS CONCERNING IN¬ 
DEMNITY TO THE STATE FOR MINERALIZED 
SCHOOL SECTIONS. 

(Although the lands in suit were included in a “Pe¬ 
troleum Reserve” for classification for about eight 
years prior to enactment of the leasing statute, none of 
them has ever been actually classified as known mineral 
land either by the defendants or by anyone else.) 

The Secretary’s decision (R. 43 and 44) admits: 
That the Interior Department would have made “an 
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immediate and final mineral classification” of the lands 
in suit, if warranted by the evidence before that Depart¬ 
ment. The Secretary further admits that the evidence 
before his Department (which included the contents of 
all Geological Survey reports and bulletins to the 
extent pertinent to the lands) was sufficient only to 
convince the Department “that the geologic conditions 
warrant prospecting operations,” i. e. warranted opera¬ 
tions conducted with view to learning whether mineral 
existed. 

The law of all school grants (and there is no contro¬ 
versy here as to the proposition), provides that if a 
section specified in any of those grants was known to be 
mineral in character and valuable for mineral at time 
of its survey (if surveyed after admission of the State 
into the Union), the State shall be entitled to select 
other land in lieu. 

If it is asserted in the brief for the defendants that it 
is lawful for the State to take indemnity for the lands 
in suit as mineral lands , we hope that such assertion 
will be sustained by the citation of decisions and regu¬ 
lations that have overruled those decisions and regula¬ 
tions of the Land Department that are cited herein¬ 
after. 

For a State to obtain indemnity for lands excepted 
from its school grant because of mineral character the 
Department, in its Regulations of June 23, 1910, still 
in effect (39 L. D., 39 at 42 and 43), imposes the follow¬ 
ing requirements upon a State: 

“16. The States will not be permitted to make 
selections in lieu of lands within a school section 
alleged to be mineral, in the absence of proof that 
such lands are known to be valuable for mineral. 
Such preliminary proof must show the kind of 
mineral discovered and the extent thereof. 
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“17. Upon the submission by the State of an ex 
parte showing, consisting of corroborated affidavits, 
alleging that the land is valuable for mineral, 
accompanied with an application for indemnity in 
lieu of such lands, and certificates of the proper 
state authorities showing that said lands have not 
been sold, encumbered, or otherwise disposed of, 
as required by rule 7, the register will certify as to 
the date of the filing of said list, the status of the 
land selected, as shown by the record, and forward 
the list to the General Land Office by special 
letter, without further action. 

“The legal fees payable upon such selection must 
be tendered with the application to select, and will 
be received and held as unearned fees and other 
trust funds until the selection has been allowed, or 
finally rejected, and in the meantime no action will 
be taken looking to the disposal of the selected 
land. 

“If the showing is deemed sufficient, a hearing 
will he ordered by this office to determine the char¬ 
acter of the land , evidence to be submitted in 
support of the allegation contained in the pre¬ 
liminary showing. ” (Italics supplied.) 

It will be observed that to obtain indemnity the 
“section in place 7 ’ must be 11 known to be valuable for 
mineral 77 and “the State must show the kind of mineral 
discovered. ” And the affidavits of state officers will not 
suffice; for “a hearing will be ordered by this office to 
determine the character of the land.” What do such 
regulations mean? They mean that the defendants are 
not consistent, if sincere. They mean, those regulations 
are , a construction by the defendants of the exception of 
mineral lands from a school grant, a construction that 
expressly declares that to be excepted (to be a basis for 
indemnity) actual discoveries of mineral must be shown 
and the lands must be known to be mineral in character. 
See also State of Oregon (32 L. D. 105) and other cases 
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cited under that chapter of this brief entitled “School 
Grant Sections Which Have Never Been Found To Be 
Mineral In Character Cannot Lawfully Be Adjudged 
Excepted From Utah's School Grant," etc. 

What counsel for the defendants doubtless will 
attempt to maintain is that the State is lawfully entitled 
to indemnity for the lands in suit because they were in 
1910, and have been continually ever since, included in 
a “Petroleum Reserve" and that such “reserve" was 
and is a reservation within the meaning of the term 
reservation as used in Utah’s school grant. But such 
possible attempt by opposing counsel has been antici¬ 
pated, countered and defeated by what is shown herein¬ 
after, viz, that the sole function of any “Petroleum 
Reserve" (excepting a “Naval Petroleum Reserve"), 
was to preserve and continue lands in the public domain , 
not to reserve them therefrom. Both Congress and the 
Interior Department have expressly recognized as being 
unreserved public domain , the areas affected by all so 
called “Petroleum Reserves ." 

THE UNFAIRNESS OF THE ATTITUDE OF THE SEC¬ 
RETARY AND COMMISSIONER IS EVIDENCED BY 
THEIR ASSERTION IN THE COURT BELOW THAT 
A MEANS THEY WOULD VENTURE TO EMPLOY 
TO DEFEAT THIS SUIT, IN EVENT THEIR MOTION 
TO DISMISS WERE OVERRULED, WOULD BE TO 
ALLEGE IN AN ANSWER TO THE BILL THAT THE 
INTERIOR DEPARTMENT HAD FOUND AND AD¬ 
JUDGED THE LANDS TO BE OF KNOWN MINERAL 
CHARACTER. 

(The Secretary, in a final decision by him, after full 
inquiry, investigation, hearing and trial, expressly and 
affirmatively found and adjudged that the lands in suit 
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were “ unproven” as mineral in character and that 
prospecting, if successful, was essential to establish 
their character as known mineral lands.) 

In his brief (pp. 14 and 15 thereof) in the court below, 
counsel for the Secretary and Commissioner said this: 

“On the other hand assume that the legal con¬ 
clusion is favorable to the plaintiff and that this 
(the ‘Petroleum Reserve’/ 07 * classification) is not a 
reservation barring the attachment of the grant 
when the land was identified by survey in 1912 
and that the grant therefore became complete and 
a title vested in the State in that year, if the land 
was not known then to be mineral: In that event 
the motion to dismiss would be overruled and the 
defendants would be forced to answer. What 
would be the nature of that answer? From what 
the court can discern from this record as it stands, 
including or excluding matters which can be 
judicially noticed, it is absolutely certain that the 
answer would deny material allegations in the bill 
and would affirmatively assert that as a matter of 
fact the land was known to he mineral long before 
1912. Plaintiff’s rights then would depend upon 
the solution of an issue of fact as well as upon 
propositions of law.” (Italics supplied.) 

Did Counsel for the Secretary and Commissioner 
mean that those officers are ready to assert to be true 
that which is untrue, if a falsehood might serve to defeat 
this suit? Would an untruth be asserted, without a 
qualm of conscience, in a verified answer by the Secre¬ 
tary and Commissioner to Utah’s bill, if an untruth 
would serve to procure dismissal of the bill? Of course 
he did not mean that, but his language might cause 
some to suppose that he did. But while we know that 
he did not mean what some might suppose he meant, 
candor compels us to say that we are at a loss to under¬ 
stand precisely what he in fact intended. We con- 
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jecture that he meant, that in event of an order over¬ 
ruling the motion to dismiss the Secretary would then 
render another and new decision, entirely different in 
its findings of fact from the decision under review in 
this proceeding, and after doing so file an answer alleging 
that since the filing of this suit he had found and decided 
that the lands in suit were known mineral lands “long 
before 1912.” Why “long before 1912?” In 1912, at 
time of the survey in that year, would be sufficient, 
would it not? 

We wonder what it is that the Secretary or Commis¬ 
sioner knows about conditions “long before 1912”? 
If he knows something, and the something is legal proof 
that the lands were known mineral lands “long before 
1912,” why has he been so secretive about it? Why 
didn’t he set it out in the decisions by him that are 
under review in this proceeding? And why did he fail 
to find and adjudge in those decisions that the lands 
were and are known mineral lands? Already he has 
had two opportunities, having rendered two decisions, 
so to find and so to adjudge. We hope this court’s 
action will be such that he will have a chance of pur¬ 
suing the course threatened by his counsel. 

If the Secretary pursued that course, would it be 
pursued only after another inquiry, investigation, hear¬ 
ing and trial in the Land Department? If so, would it 
be possible to complete such further proceedings in the 
Land Department before expiration of the period 
limited by the rules for the filing of an answer to the 
State’s bill? Suppose Utah did not consent that such 
answer might be filed at any time after expiration of 
such period, would the court grant any time necessary 
to suit all the purposes of the Secretary, regardless of 
what Utah might do if the court were so complaisant? 
And suppose further that Utah declined to participate 
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in such new proceedings in the Land Department and 
justified its refusal upon grounds, as follows: (1st) 
That both parties were duly in court and that the 
plaintiff was entitled to a final judgment on the record 
before the court, and (2d) that the Secretary already 
had been afforded two opportunities of finding the lands 
in suit to be mineral in character without finding them 
to be of that character, viz, when he decided (R. 86) 
that the facts in the San Juan case were “identical” 
with the facts in the San Rafael Swell case, and again 
(“On Reconsideration,” R. 41 to 47) when he decided 
that the facts were not identical but that, nevertheless, 
the character of the lands in suit as mineral lands was 
“unproven": Would any court be of opinion that due 
process had been observed by the Interior Department 
in any new proceeding by it? Would not such new 
proceeding be contemptuous of the court? 

Does counsel’s aforesaid statement in the court below 
mean this: That overruling of the motion to dismiss 
would cause the Secretarv to render a new and third 
decision, upon the very same testimony and matters he had 
before him when he rendered the two decisions here under 
review , and in such new and third decision affirmatively 
find and adjudge the lands in suit to be mineral in 
character, and that such new and third decision would 
be set out in an answer to the State’s bill and be relied 
upon by the Secretary? Such third and new decision 
would be a third variety of decision rendered by him; a 
“comedy of errors” indeed. Whether the court pro¬ 
cess the Secretary is now under restrains him from pur¬ 
suing such course need not be discussed. If he could 
and would pursue such course , the State would not be 
uneasy , for it is in a position to demonstrate , should this 
cause ever reach the stage of taking of testimony , that the 
averment in its bill is true , viz , that there is not in such 



93 


testimony and matters any evidence whatever showing or 
tending to show that the lands in suit were known mineral 
lands “long before 1912,” or long after 1912, or at any 
time. 

But the Secretary has often been informed by the 
courts that they will not countenance attempts by him 
to exercise power, after the law has operated to deprive 
him of jurisdiction or after an exercise of final judgment 
by him has exhausted his jurisdiction to adjudge again. 
He was so informed in Santa Fe Pacific v. Fall (259 
U. S. 197), a case wherein the Secretary attempted to 
adjudge the known quality of land as of a date subse¬ 
quent to the time when the right to the land had 
attached. The Court said: 

“It is true that the Secretary had to be satisfied 
upon that point, but his discretion was not arbi¬ 
trary; it went only to the quality of the lands. If, 
as Chief Justice Shaw r put it, a piepoudre Court 
could have been summoned and the matter deter¬ 
mined forthwith, the Secretary would have been 
bound to act on the facts as they then appeared 

and could not have elected to wait for better days. 

* * * * * * 

“It is established in the parallel cases of Payne 
vs. Central Pacific Ry. Co., 255 U. S. 228; Payne v. 
New Mexico, 255 U. S. 367, and Wyoming v. 
United States, 255 U. S. 489, 496, that the validity 
of the selection must be determined according to 
the conditions existing at the time when it was 
made.” (Italics supplied.) 

United States v. Schurz, 102 U. S. 378, instanced an 
attempt by the Land Department to withhold delivery 
of a patent after execution of it. The execution of a 
patent is the final act of the Land Department in the 
progress of a land claim under which, to acquire title, a 
patent is essential. In school grant matters the Land 
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Department’s final act essential to vesting of legal title 
in a State to a school section not known to be mineral 
in character at time of survey, is the survey of such 
section. 

Before filing of this suit by Utah, and before filing 
of the suit in the Schurz case, the Land Department had 
performed the last act possible of lawful performance 
by it in either case. In the Schurz case it had executed 
a patent. In Utah’s case it had (a) ordered a hearing 
to adduce evidence as to whether the school sections 
were known to be mineral at time of survey thereof, 
and (b) had announced a judgment that they were not 
so known at such time, but that they might become so 
known if prospected twelve years after survey. 

But the Land Department was not content to let go 
the land in the Schurz case, and is not content to let go 
the lands in Utah’s suit. There seems never to be a 
period when that Department, with respect to some 
lands, is content to adopt a policy of ‘‘hands off. ” And 
therefore something the Court said in the Schurz case 
is very apposite here. It is this: 

“From the very nature of the functions per¬ 
formed by these officers, and from the fact that a 
transfer of the title from the United States to 
another owner follows their favorable action, it 
must result that at some stage or other of the pro¬ 
ceedings their authority in the matter ceases. 

“It is equally clear that this period is, at the 
latest, precisely when the last act in the series 
essential to the transfer of title has been per¬ 
formed. Whenever this takes place, the land has 
ceased to be the land of the government; or, to 
speak in technical language, the legal title has 
passed from the government, and the power of 
these officers to deal with it has also passed away. 
The fact that the evidence of this transfer of title 
remains in the possession of the land-officers cannot 
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restore the title to the United States or defeat that 
of the grantee, any more than the burning up of a 
man’s title-deeds destroys his title.” 

THE FACT THAT UTAH HAS LEASED, OR WILL LEASE, 
FOR PROSPECTING PURPOSES THE SCHOOL SEC¬ 
TIONS IN SUIT, DOES NOT MILITATE AGAINST 
HER CLAIM HERE. UTAH’S LEASING OF UTAH- 
OWNED LANDS, FOR PROSPECTING, HAS NO 
MORE RELEVANCY TO THE ISSUES HERE THAN 
HAVE THE PROVISIONS OF THE FEDERAL LEASING 
ACT WITH RESPECT TO THE PROSPECTING OF 
UNITED STATES-OWNED LANDS. 

(Of course Utah may not lawfully lease for prospect¬ 
ing any lands of the United States; but the lands in suit 
became Utah’s property before they were leased by her 
for prospecting and before the Secretary and Commis¬ 
sioner assumed to exercise jurisdiction over them as 
public lands. Moreover, the Secretary of the Interior 
has held that they are lands that should be prospected.) 

In his decision of August 18, 1923 (R. 37 to 40, at 
38) the Secretary remarked that “it was shown that the 
State had leased the land for such purpose,’’ viz, 
prospecting for oil or gas. The same fact is not re¬ 
marked, however, in his decision of January 10, 1924 
(“On Reconsideration,” R. 41 to 47). The reconsider¬ 
ation evidently served to show that whether Utah had 
leased for prospecting, or had not leased for prospecting, 
was a fact of no materiality in so far as the question 
whether title had vested in the State was concerned. 
But the fact has this significance: It shows that Utah and 
the Secretary and Commissioner are in concurrence as to 
one matter } viz, that prospecting for oil or gas must he 
done, and done successfully, before it can be said that the 
lands are known mineral lands. 
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In the brief on behalf of the Secretary and Commis¬ 
sioner in the lower court appears this shrewd and 
sapient inquiry: 

“Why does the State want this particular land? 
* * * The land is too sterile to afford sub¬ 

sistence even to a goat and yet the State, pretend¬ 
ing that the land is not mineral, is maintaining this 
suit. ” 

The State wants the land, insists upon having it, will 
fight to keep it, because to permit the Interior Department 
to administer it as public land woidd be a pusillanimous 
and abject surrender to Federalism rampant of property 
belonging to the people of the Slate and held by the State 
under a sacred trust for the youth of the State, for the 
education of that youth. And it may be added that the 
State wants it for the identical reason that causes the 
Secretary and Commissioner to attempt to deny it to her, 
viz, because prospecting of it might prove it to be in fact 
mineral in character. The State may th'nk, without 
wrong to anyone, that prospecting of it m ight cause it to be a 
means of augmenting those funds of the State that are 
applied to the support of its common schools. When the 
State so thinks, does it violate the law of the school grant? 
Does it thereby do any wrong to the United States that is 
comparable with the disastrous wrong the Secretary and 
the Commissioner do to the State in “pretending ” (and 
we use the term because it has been applied to the State by 
opposing counsel) that the land has been excepted from 
Utah’s school grant simply because those federal officers 
have said that prospecting of it in the future might prove 
it to be mineral land? 

“An act of the State of California permitting 
mineral prospecting and location under the United 
States mining laws upon granted school lands in 
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place, after acquirement of title by the State, does 
not constitute a waiver of the right of the State to 
claim the benefit of the presumption that the land 
was non-mineral in character at the time that the 
grant took effect. ” (Syllabus, Hyppolite Favot, 
48 L. D. 114.) 

It may be that the land “is too sterile to afford sub¬ 
sistence even to a goat, ” but even if it is, should Utah, 
therefore, be the “goat” of indefensible denials by the 
Secretary and Commissioner of the just measure of her 
rights under her school grant? If she permits herself 
to be, then her officials and her people are devoid of 
those qualities that are essential to maintenance of the 
rights of a State of this Union against the steadily 
growing tendency at Washington to minimize, if not 
disregard, those rights. Utah can procure prospecting 
of her very own lands as speedily , as efficiently , as eco¬ 
nomically and with as much benefit to the general public 
interests as it is possible to procure it through any agency 
of the government at Washington. No considerations 
affecting the public interests are ever sufficient, however , 
to be even extenuating of acts by officers at Washington 
that are disregardful of the rights of a State with respect 
to its property. 

The fact that a school section would not afford “sub¬ 
sistence even to a goat” is not to be considered in de¬ 
termining whether such section is excepted from the 
school grant. Our authority for this statement is a 
decision of the Interior Department rendered in 1883. 
That is a long time ago, “long before 1912.” But it 
was a time when the law of the school grants was duly 
respected by officials at Washington and when Wash¬ 
ington was a less attractive haven than now for those 
among us who seem successful in having themselves, 
or their satellites and toadies, carried on the govern- 
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ment pay roll in positions for accomplishment through 
federal agencies of what should be accomplished only 
through the agencies of the state governments. 

“The burden of proof is therefore upon the mineral 
claimant, and he must show, not that neighboring 
or adjoining lands are mineral in character, or that 
that in dispute may hereafter by possibility develop 
minerals in such quantity as will establish its min¬ 
eral rather than its agricultural character , but that, 
as a present fad, it is mineral in character; and this 
must appear from actual production of mineral, 
and not from any theory that i may produce it; in 
other words, it is fact and not theory which must 
control your office in deciding upon the character 
of this class of lands. Nor is it sufficient hat the 
mineral claimant shows that the land is of little agri¬ 
cultural value. He must show affirmatively, in 
order to establish his claim, that the mineral value 
of the land is greater than its agricultural value.” 
(Italics supplied.) Dughi v. Harkins, 2 L. D. 721, 
at 721-722. 

THERE IS A RESERVATION OF MINERAL LANDS TO 
THE UNITED STATES FROM THE OPERATION OF 
SCHOOL GRANTS IN THE LAW THAT EXCEPTS 
LANDS OF THAT CHARACTER FROM SUCH 
GRANTS. THE “PETROLEUM RESERVE” WAS 
NOT A SUPERADDED RESERVATION OF SUCH 
LANDS FROM SUCH GRANTS. 

(However the lands in suit have never been found or 
adjudged by any one to be mineral lands.) 

The proviso to the 7th section of the act of March 3, 
1891 (26 Stat. 1095, 1099), limits the period during 
which the Interior Department may lawfully refuse to 
issue patents under certain final entries. 
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The act of March 3, 1891 (26 Stat. 1093), limits to 
six years the period for the institution of suits to cancel 
any patents issued after that date. 

No patent is issued to the State for any school sec¬ 
tion. The State’s muniment of title is the Congres¬ 
sional grant and the field notes of the survey that identi¬ 
fies land as being embraced in such section. 

But the exception of known mineral lands from 
school grants seems to enable the Land Department to 
attack and question the State’s title to a school sec¬ 
tion “in place” at any time. At any rate it has fre¬ 
quently occurred that many years after a school section 
has been surveyed, as well as after many years of belief 
by the State that it was invested with a good and 
perfect title to such section, and, in some instances, 
many years after the State, in good faith, has sold or 
contracted to sell the section, the Land Department 
has issued its process against the State summoning it 
to defend (before the Register and the Receiver of a 
local land office) against a Land Department made 
charge that such section was known to be mineral in 
character at the time it was surveyed and, therefore, 
that the State’s school grant never attached to such 
section. And when the State has appeared and made 
defense, the Land Department has sat in judgment 
as to whether the defense was adequate and complete. 
And when the State has not appeared in obedience to 
such summons, the Land Department has proceeded 
to dispose of the school section as a part of the public 
domain of the United States. 

Concerning this seeming never ending jurisdiction 
over a school section in place (for the sole purpose of 
inquiring as to whether it was known to be mineral in 
character at a particular time), there appears this state¬ 
ment in Lindley on Mines (section 144a, pp. 271 and 
272, vol. 1, 3d edition): 
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“The question may be investigated at any time, 
either by the courts, in the absence of a contest 
pending before the Land Department, or by that 
tribunal, at the instigation of an applicant for a 
mineral patent, due notice of such application 
being given to the state or its grantee.” 

In Hyppolite Favot (48 L. D. 114), decided February 
17, 1921, the survey of the school section was made in 
1880. Other cases wherein the date of survey was 
even earlier than forty-one } T ears before the making 
of the inquiry and determination might be cited. 

But there is this that should be said respecting the 
matter: The exception must he duly established before 
the school section in place can be administered as a part 
of the public domain. This is so because a presumption 
obtains that title has passed to the State; and such 
presumption must be duly rebutted. In a decision 
rendered by the Secretary on May 31, 1924, in George 
G. Frandsen (unreported), involving a section described 
in Utah’s school grant, such presumption was discussed, 
the judgment being that the presumption obtained 
notwithstanding knowledge of mineral character, unless 
the State had selected indemnity or there had been a 
final adjudication by a court or the Interior Depart¬ 
ment of known mineral character. In the case cited 
the Department said: 

“The fact that the lands were known to be coal 
in character does not, of itself, destroy this pre¬ 
sumption. But, as it is only a presumption of 
title, the Government can, at any time , by assuming 
and sustaining the burden of proof at a hearing , 
should one be desired by the State, show that the 
lands were known to be coal in character at the 
time of survey, and destroy this presumption.” 
(Italics supplied.) 
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The court has already read the references in this 
brief to statements by George Otis Smith, Director of 
the Geological Survey, and Max W. Ball (such state¬ 
ments appearing in publications of the Survey) as to 
the motives and purposes of those officials of the gov¬ 
ernment who were responsible for the creation of 
“Petroleum Reserves.” Mr. Smith and Mr. Ball 
stated that among such motives and purposes was that 
to protect possible oil or gas lands against appropria¬ 
tion under general laws. Why? Because appropria¬ 
tions under those laws would eventuate in patents; and 
the statute of limitation of the time for bringing of suits 
to cancel patents inadvertently issued or unlawfully 
procured, might prevent recovery 

If there ever existed even a glimmer of an intention 
that the “Petroleum Reserves” should be effective as 
reservations against the operation of school grants, 
against grants from which known mineral lands are 
excepted, is it not exceeding strange that at no place 
in the language of any statute relating to such “re¬ 
serves,” at no place in official correspondence or publi¬ 
cations pertaining thereto, and not at any place in the 
terminology of the orders creating the “reserves” can 
there be found a single word indicative of an intent to 
reserve “/or classification” as against a school grant 
or any grant whatsoever? 

See further on this matter the chapter of this brief 
entitled “Fact and Law Demonstrate That No Power 
To Withdraw or to Reserve ‘For Classification and in 
Aid of Legislation’ That Ever Existed in Any Officer 
of The United States Government Has Ever Been 
Exercised with Either Intent or Effect to Withdraw 
or Reserve from the Operation of School Grants or Any 
Other Grants.” 
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THOSE PROVISIONS IN THE UTAH SCHOOL GRANT 
ACT OF 1894 THAT RELATE TO RESERVATIONS 
WERE AMENDED BY THE STATUTE THAT MADE 
APPLICABLE TO THE GRANT THE PROVISIONS 
OF AMENDED SECTIONS 2275 AND 2276 OF THE 
REVISED STATUTES. 

(Those terms of the withdrawal order of 1909 that 
defined and prescribed the scope and extent of that 
withdrawal; the specification in the Executive Order 
of 1910 establishing the “Petroleum Reserve” of the 
forms of appropriation under the general laws against 
which the “Reserve” was effective; the care exercised 
by Congress in enacting the withdrawal statute of 
June 25, 1910, to limit the power thereunder to a power 
to withdraw from the operation of general laws only; 
the well known liberality of the policy of Congress with 
respect to school grants; the law of grantor and grantee 
and of compacts and contracts, all are convincing that 
neither the withdrawal nor the “reserve” was intended 
to be or was effective as a withdrawal or “reserve” 
against the operation of Utah’s school grant or of any 
Congressional grant.) 

In beginning our discussion of the phase of this case 
that presents the only real questions in it, we may ap¬ 
propriately remark that school grants are themselves 
reservations or dedications of lands to public uses. 
We do not mean by this that the dedication for public 
schools is complete before survey, before identification 
of lands as school sections, or that a reservation of lands 
when unsurveyed (for public or governmental uses) 
may not prevent the operation of the grant. We mean 
only that subject to the limitations, conditions and 
exceptions of the law of those grants, all lands specified 
therein are perpetually and irrevocably dedicated to 
the cause of common schools, popular and free educa- 
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tion. We mean also, however, that a reservation that 
is not a reservation within the meaning of the law of 
school grants (i. e., a reservation for public or govern¬ 
mental uses) is inoperative to prevent or suspend the 
attachment of those grants. 

Congress has never evinced a disposition to interfere 
with the natural and legitimate operation of school 
grants. Its course always has been to avoid doing 
anything that might impair the value of such grants 
to the states or reflect upon the good faith of Congress. 
The tendency of Congressional action has been to in¬ 
crease the value of the grants to the states by amending 
the law thereof, with the consent of the states, in order 
to enable the states not only to acquire speedily the 
title to all the lands granted but, in certain circum¬ 
stances, to permit the states to receive better land, 
land of greater value than they could have obtained in 
absence of amendatory legislation. 

This benevolent and wise disposition, this tendency 
to liberality were displayed by Congress in enacting 
the statute of 1902 that extended to Utah’s school grant 
the provisions of amended sections 2275 and 2276 of 
the Revised Statutes. To illustrate: The granting act 
of 1894 (section 6 thereof, R. 2), provided that for any 
sections specified in the grant that had “been sold or 
otherwise disposed of by or under authority of any act 
of Congress” at time of admission of the State in the 
Union, “other lands equivalent thereto” could be ap¬ 
propriated by the State. But it was also provided 
that such indemnity lands should be taken “in legal 
subdivisions of not less than one-quarter section” and 
“as contiguous as may be to the section in lieu of which 
the same is taken.” 

Further illustrating: Concerning the sections speci¬ 
fied in the grant and situated within reservations, the 
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sixth section of the granting act of 1894 speaks of several 
classes of reservations, viz, ‘‘permanent reservations 
for national purposes’’ and “Indian, military or other 
reservations of anv character.” As to school sections 
“embraced in permanent reservations for national pur¬ 
poses,” the proviso to the sixth section of the act of 
grant declares that such sections “shall not, at any 
time, be subject to the grants nor to the indemnity pro¬ 
visions of this act” (Italics supplied). As to school 
sections “embraced in Indian, military or other reser¬ 
vations of any character ” (Italics supplied), the said 
proviso declares that they shall not “be subject to the 
grants or the indemnity provisions of this act until the 
reservation shall have been extinguished and such 
lands be restored to and become a part of the public 
domain” (Italics supplied). 

In its Instructions of January 28, 1898 (26 L. D. 
87, 93), the Interior Department said of the proviso 
to section 6 of Utah’s school grant: 

“The purpose of the proviso was two-fold: 
First, to deny the State the right to indemnity for 
any of the specific sections which the government 
might appropriate for permanent use and occupa¬ 
tion; and second, to withhold from the State the 
benefits of section 2275, Revised Statutes, as 
amended by the act of February 28, 1891 (26 Stat. 
796), so far as it authorizes the selection of indem¬ 
nity for school sections embraced in Indian, mili¬ 
tary or other reservations, during the existence of 
such reservations, whether surveyed or unsur- 
veved.” 

While the Instructions of January 28, 1898, supra , were 
recalled and vacated in State of Utah (29 L. D. 418), 
decided January 19, 1900, the recall and vacation were 
not due to an overruling of or a dissent from the con- 
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struction which the said Instructions had placed on 
the said proviso, but were wholly due to error in the 
Instructions in the finding therein that the lands to 
which the Instructions related were in a permanent 
reservation for national purposes at time of admission 
of Utah into the Union. 

So the 1894 act of grant to Utah was quite harsh in 
some particulars. It not only forever denied to the 
State the sections in place, i. e., the sections specified 
in the grant, that were embraced in permanent reser¬ 
vations for national purposes that existed at time of 
admission of the State into the Union, but forever de¬ 
nied to the State any indemnity whatsoever for such 
sections. It also compelled the State to await the 
extinguishment of “ Indian, military or other reserva¬ 
tions of any character ” before becoming entitled either 
to any school section in place situated in such reserva¬ 
tion or any indemnity whatever for any school section so 
situated. It restricted the taking of whatever indem¬ 
nity it allowed, to lands “as contiguous as may be to 
the section in lieu of which the same is taken,” and re¬ 
quired that the indemnity be taken in legal subdivisions 
of not less than one quarter section. Moreover, the 
granting act of 1894 did not provide for indemnity for 
mineralized sections, or where there was a deficiency 
in the school lands by reason of school sections being 
fractional, or where one or all of said sections are want¬ 
ing for natural causes. 

This evident harshness was all the more harsh because 
the 1894 act of grant to Utah was made three years after 
Congress had amended sections 2275 and 2276 of the 
Revised Statutes, which it did on February 28, 1891. 

It will serve no purpose of interest or materiality here 
to inquire as to the reasons for enactment of the statute 
of 1894 without embodiment therein of the provisions 
of those amended sections of the Revised Statutes. 
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But it should be remarked that due to the contractual 
character of the school grant to Utah, the Land Depart¬ 
ment insisted, and quite properly so, that none of the 
rights of Utah to lands for common school purposes 
could be measured with reference to the provisions of 
amended sections 2275 and 2276 of the Revised Stat¬ 
utes, until Congress and the State had caused those sec¬ 
tions of the Revised Statutes to become a part of the 
law of that grant. They did become a part of the law 
of that grant by the act of May 3, 1902, and conduct by 
Utah committing her to acceptance of that amenda¬ 
tory legislation 

It is common actual knowledge that the purpose of 
Congress in extending the provisions of said amended 
sections of the Revised Statutes to Utah was the be¬ 
neficent purpose that prompted Congress to amend said 
sections. The report of the Committee on Public 
Lands of the House of Representatives on the bill that 
became the statute (act of February 28, 1891) that 
amended said sections of the Revised Statutes, recites 
and adopts a report previously made to the Senate as 
follows: 


“In the administration of the law, it has been 
found by the Land Department that the statute 
does not meet a variety of conditions, whereby the 
States and Territories suffer loss of these sections 
without adequate provision for indemnity selec¬ 
tion in lieu thereof. Special laws have been enact¬ 
ed in a few instances to cover in part these defects 
with respect to particular States or Territories, but 
as the school grant is intended to have equal operation 
and equal benefit in all the public land States and 
Territories, it is obvious the general law should meet 
the situation, and partiality or favor be thereby excluded 
* * * The bill as now framed will cure all in¬ 

equalities in legislation; place the States and 
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Territories in a position where the school grant can 
be applied to good lands , and largest measure of 
benefit to the school fund be thereby secured” (Italics 

supplied.) 

The fourth paragraph of the syllabus in Fannie Lips¬ 
comb (44 L. D. 414), is as follows: 

“The purpose of the act of February 28, 1891, 
amending sections 2275 and 2276, Revised Stat¬ 
utes, w as to place all the States and Territories con¬ 
taining public lands, and to which grants had been 
made for school purposes, in a similar position, 
alike entitled to the benefits and subject to the 
conditions imposed by said act. ” 

In each of the two decisions of the Secretary of the 
Interior which are under review here (R. 38 and 44) 
there is set out in full the exact language of the proviso 
to section 6 of the act of grant of 1894. In neither of 
those decisions is there even a word quoted from amended 
sections 2275 and 2276 of the Revised Statutes. Why? 
Simply because in the said proviso appear the words 
“or other reservations of any character ”? (Italics sup¬ 
plied). Simply because the Secretary supposed that 
“reservations of any character ” was a phrase sufficient¬ 
ly broad to include a “Petroleum Reserve ” for classifi¬ 
cation and in aid of legislation? “ Reservations of any 
character ” went out of Utah's school grant when said sec¬ 
tions of the Revised Statutes were made applicable to that 
grant. But even if that were not so, 1 ‘ Petroleum Reserves ’ ’ 
were never within the legal sense and meaning of “ reser¬ 
vations of any character. ” 

In the following chapter of this brief appears matter 
that will enable the court to apprehend promptly 
that the Secretary and the Commissioner have quite as 
desperate a defense in the pretense that such “reserve’’ 
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is a reservation within the meaning of the term reserva¬ 
tion as used in Utah’s school grant as they have in their 
pretense that the lands in suit are excepted from Utah’s 
school grant because of mineral character. 

THE TERM “ RESERVATION ” AS USED IN THE LAW 
OF UTAH’S SCHOOL GRANT IS NOT INCLUSIVE OF 
THE “ PETROLEUM RESERVE ” FOR CLASSIFICA¬ 
TION AND IN AID OF LEGISLATION THAT WAS 
ESTABLISHED IN 1910. 

(Congress and the Land Department have repeatedly 
said and recognized that lands in “ Petroleum Reserves ” 
are preserved public lands.) 

The words “reservations of any character,” as they 
are used in the act of grant of 1894, have not that indis¬ 
criminate or absolute meaning which the Secretary and 
Commissioner ascribe to them ONLY in the decisions 
of those officers that are under review here. Those 
officers know better. They said better in the Instruc¬ 
tions of April 9, 1920 (47 L. D. 361). Therein they 
said: 

“The right to indemnity or to invoke the ex¬ 
change provisions of the act under discussion (the 
act amendatory of sections 2275 and 2276 of the 
Revised Statutes) was made to depend not upon 
the nature of the withdrawal or reservation as 
temporary or permanent but upon its character, 
whether for a public purpose or for governmental 
uses.” (Italics supplied.) 

Only a little study of section 6 of the act of grant 
of 1894 will suffice to convince one that to be a reserva¬ 
tion “of any character” within the meaning of that 
phrase the reservation must be one that completely segre¬ 
gates land from the public domain. If the reservation is 
such segregation , then its “ character” is immaterial. Its 
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character may be a National Park, its character may 
be a National Monument, its character may be a Na¬ 
tional Forest, its character may be a Naval Petroleum 
Reserve, its characterization may be determined with 
reference to any consideration deemed sufficient to 
cause lands to be segregated from the public domain 
and dedicated to a special public or national use; but 
to be a reservation that is effective to prevent or suspend 
the operation of Utah’s school grant, it must be a reserva¬ 
tion that effectually segregates lands from the public do¬ 
main. Why is this so? 

It is so for the reason that the terms of the proviso 
to the sixth section of the act of grant of 1894 make 
it so. Does not the proviso declare that the lands in 
“reservations of any character’’ shall not “be subject 
to the grants of the indemnity provisions of this act 
until the reservation shall have been extinguished and 
such lands be restored to and become a part of the public 
domain?” If that language in the proviso means any¬ 
thing, then, and of necessity, it means that while lands 
are in “reservations of any character” they are held 
back from and are not parts of the public domain, are 
cut off from the public domain and dedicated to some 
character of public or national use. We have shown 
elsewhere in this brief that a “Petroleum Reserve” 
for classification and in aid of legislation never was a 
complete segregation of lands from the public domain 
and never was anything but a device to continue lands 
in the public domain, to continue them therein subject 
to a restricted or limited mode of appropriation, until 
Congress had enacted the legislation for their disposal 
as parts of the public domain that would make possible 
an exploitation of their mineral values, if any, by one 
interest, and development of their agricultural values 
by another and different interest. 
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Having now shown that a “Petroleum Reserve”/or 
classification and in aid of legislation could not have 
been a reservation within the meaning of the phrase 
“reservations of any character,” as that phrase is used 
in the proviso to section six of the act of grant of 1894, 
we will now, and equally clearly, demonstrate that such 
“Reserve” could not have been within the phrase 
“other reservation,” as that phrase is employed in 
amended section 2275 of the Revised Statutes. 

Said amended section 2275 refers to “an Indian, 
military, or other reservation .” But it is descriptive of 
“other reservation ” in a rather definite and explicit 
manner, for are not the words “other reservation” 
followed by these descriptive words, viz, “or are other¬ 
wise disposed of by the United States”f Hence the 
reservation to which amended section 2275 of the Re¬ 
vised Statutes refers is a reservation that is tantamount 
to a disposal. Now a withdrawal order for classifica¬ 
tion and in aid of legislation neither declares nor im¬ 
ports a final disposal or any disposal whatever of public 
lands, but merely a temporary arrangement for the 
purpose of investigation as to the character of public 
lands and to enable Congress to enact further and less 
unscientific legislation with reference to the public 
domain. In Ham v. The State of Missouri (18 How. 
126, at 133), the court, in considering a grant of school 
lands, discussed what was meant by the phrase “or 
otherwise disposed of,” and concluded as follows: 

“Sale, necessarily signifying a legal sale by com¬ 
petent authority, is a disposition final and irre¬ 
vocable of the land. The phrase ‘or otherwise 
disposed of’ must signify some disposition of the 
property equally efficient, and equally incompati¬ 
ble with any right in the State present or potential, 
as deducible from the act of 1880, and the ordi- 


Ill 


nance of the same vear.” See also State of Utah 
(29 L. D. 418, at 422). 

The soundness of our observations in the preceding 
paragraph are attested by the terms of another portion 
of the said amended section 2275. This other portion 
refers to “such military, Indian, or other reservation” 
as we mentioned in the preceding paragraph and con¬ 
tains language demonstrating the truth inhering in the 
conclusion we stated in the preceding paragraph, viz, 
that a “reservation” within the meaning of Utah’s 
school grant must be a reservation that amounts to 
a disposal of lands by taking them out of the public 
domain. This other portion of the said amended sec¬ 
tion provides that a State may await “the extinguish¬ 
ment of any such military, Indian, or other reservation 
and the restoration of the lands therein to the public domain 
and then ” take the sections “in place therein .” (Italics 
supplied.) So it is apparent that for lands to be in a 
reservation against the operation of Utah’s school grant 
the reservation must be one that has taken lands out of the 
public domain. 

We do not pretend to know the precise principles of 
construction or the singular processes of reasoning that 
caused the Secretary and Commissioner to conclude, 
as they did conclude, viz, that the lands in suit, since 
1909 and even now , have been and are in a reservation 
against the operation of Utah’s school grant. But we 
do know that such construction and such reasoning are 
not compatible with what was said in Wyomimg v. 
United States, 255 U. S. 489, to wit: 

“And it is of further significance that this court 
has recognized that the legislation of Congress 
designed to aid the common schools of the States 
is to be construed liberally rather than restrictively. 
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Beecher v. Wetherby, 95 U. S. 517, 526; Johanan- 
son v. Washington, 190 U. S. 179, 183.” 

Congress has expressly recognized as unreserved, and 
has repeatedly declared to be unreserved, all lands included 
in Petroleum Reserves that are not Naval Petroleum Re¬ 
serves. 

The act of April 30, 1912 (Chap. 99, 37 Stat. 105) 
says of lands “which have been withdrawn or classified 
as coal lands or are valuable for coal ” (Italics supplied) 
that such lands are “unreserved public lands of the 
United States.” (Italics supplied.) 

The act of August 24, 1912 (Chap. 367, 37 Stat. 496) 
is entitled “an act to provide for agricultural entries on 
oil and gas lands.” Its first section, in part, is as 
follows: 

“That from and after the passage of this Act 
preserved public lands of the United States in 
the State of Utah, which have been withdrawn or 
classified as oil lands, or are valuable for oil, shall be 
subject to appropriate entry under the homestead 
laws by actual settlers only, the desert-land law, to 
selection by the State of Utah under grants made by 
Congress and under section four of the Act approved 
August eighteenth, eighteen hundred and ninety- 
four, known as the Carey Act, and to withdrawal 
under the Act approved June seventeenth, nineteen 
hundred and two, known as the Reclamation Act, 
and to disposition in the discretion of the Secretary 
of the Interior under the law providing for the sale 
of isolated or disconnected tracts of public lands, 
whenever such entry, selection, or withdrawal shall 
be made with a view of obtaining or passing title, 
with a reservation to the United States of the oil 
and gas in such lands and of the right to prospect 
for, mine, and remove the same. ” (Italics supplied.) 
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The act of February 27, 1913 (Chap. 85, 37 Stat. 687), 
provides for selection by the State of Idaho “of phos¬ 
phate and oil land.” In its first section it declares to 
be “unreserved public lands of the United States” those 
areas “which have been withdrawn or classified as 
phosphate or oil lands.” (Italics supplied.) 

The act of August 25, 1914 (Chap. 287, 38 Stat. 708), 
speaks only of withdrawn lands and lands in Naval 
Petroleum Reserves. Said act provided for agreements 
under which drilling for and production of oil might 
continue “pending final settlement of title.” Although 
expressly referring only to withdrawn lands and lands 
in such reserves, said act was uniformly administered 
by the Land Department with respect to lands in 
“Petroleum Reserves” for classification and in aid of 
legislation, thus indicating that the Department never 
perceived any real difference between withdrawn lands 
and lands in such “Reserves.” 

The Interior Department may or may not have a 
sense of humor. However, it sometimes creates very 
humorous situations. Indeed, at times it becomes 
absolutely funny. Until shortly after filing of suit by 
Utah in the San Rafael Swell case, the Interior Depart¬ 
ment was allowing lands situated in “Petroleum Reserves” 
to be entered under the stock raising homestead statute of 
December 29, 1916 {Chap. 9, 39 Stat. 862). The firsi 
section of that statute provides that Us provisions shall 
be applicable to “unappropriated unreserved public 
land.” 

February 2, 1924, after institution of Utah’s suit 
involving lands in the San Rafael Swell, a circular 
emanated from the Department in terms, as follows: 
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Circular No. 913. 

11 LAND IN PETROLEUM RESERVES NOT 
SUBJECT TO ENTRY UNDER THE 
STOCK-RAISING HOMESTEAD ACT. 


“ DEPARTMENT OF THE INTERIOR 

‘‘General Land Office 
“Washington 

“February 2, 1924. 

“Register and Receivers, 

“United States Land Offices. 

“Gentlemen: 

“It appears that many local officers have al¬ 
lowed applications to make entry under the stock- 
raising homestead act for land within the limits of 
petroleum reserves. As said act is limited by its 
terms to ‘unappropriated unreserved public lands/ 
you will reject, subject to the right of appeal, all 
applications to make entry under said act for land 
within the limits of petroleum reserves, even 
though the land may be designated as of the char¬ 
acter contemplated by the said act. 

“As to stock-raising entries heretofore allowed 
for land within the limits of petroleum reserves, 
vou will, on the submission of satisfactory final 
proof, forward all papers to this office, without the 
issuance of final certificate.’’ 

Utah regrets that its suit occasioned so much un¬ 
pleasantness and annoyance to applicants and entry- 
men under the stock-raising homestead act who had 
been caused to believe, by over seven years of adminis¬ 
tration of said act by the Land Department , that lands 
situated in “Petroleum Reserves” for classification 
and in aid of legislation were “unappropriated unre¬ 
served” public lands. 

Are seven years of uniform opinion by the Interior 



115 


Department that “ Petroleum Reserve ” lands are neither 
appropriated nor reserved lands, insufficient to convince 
this Court that the Land Department itself has been com¬ 
mitted to the views expressed herein on behalf of Utahf 
If so, then Utah invites the court to consider two de¬ 
cisions or opinions of that Department from which it 
has not receded since or because of the filing of Utah’s 
suit in the San Rafael Swell case. 

The Instructions of April 9, 1920 (47 L. D. 361), 
discussed the effect of a reservation of lands pursuant 
to the withdrawal statute of June 25, 1910, for power 
site purposes and expressed the opinion that the reser¬ 
vation was a reservation within the meaning of amended 
sections 2275 and 2276 of the Revised Statutes relating 
to school grants, and that, therefore, a state might, if 
it desired, select indemnity for a school section situated 
in such reservation. It is interesting to note that these 
Instructions preceded by just two months the enact¬ 
ment of the Federal Power Commission statute of 
June 10, 1920 (Chap. 285, 41 Stat. 1063), the 24th sec¬ 
tion of which relates to all lands “heretofore or here¬ 
after reserved or classified as power sites” and clothes 
the Commission with power to determine the extent, if 
at all, any of such lands should be made subject to 
“location, entry, or selection under the public land 
laws.” 

The aforesaid Instructions, therefore, dealt with no 
such question as is presented in the case at bar. Fur¬ 
thermore those Instructions, manifestly dealt with 
what was a reservation of lands for a public use or pur¬ 
pose, viz, a power site that had been reserved in further¬ 
ance of that policy of the Nation with respect to water 
power that finds its expression, in part, in the aforesaid 
act of June 10, 1920. In discussing a reservation of 
power site lands, however, the Secretary availed of the 
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occasion to point out wherein such reservation is some¬ 
thing entirely different from a “ Petroleum Reserve ” for 
classification arid in aid of legislation. We quote the 
following from the aforesaid Instructions: 

“It seems clear, however, in view of what has 
been said that in the great majority of cases in 
practical operation and effect a withdrawal and a 
reservation of public lands are identical. The ques¬ 
tion naturally arises then what is the criterion by 
which we may judge whether a withdrawal or 
reservation is within the meaning of that term as 
used in section 2275, Revised Statutes. 

“In the opinion of the Department the true test is 
whether the lands have been set aside in the interest 
of the public, that is, dedicated to some special use 
or designated for some particular purpose as for 
example where the withdrawal or reservation is in 
pursuance of a policy declared by Congress as one 
for which the public lands may be used. This 
obviously comprehends reservations under the 
act of 1910. (Italics supplied.) 

“The Department does not wish to be under¬ 
stood as saying, however, that a withdrawal for 
mere purposes of classification or for irrigation 
would constitute a reservation within the meaning 
of the act of February 28, 1891.” (Amended 
sections 2275 and 2276 Revised Statutes). “Such 
a withdrawal is in most cases manifestly in aid of 
administration and not a reservation of public lands 
for the use of the United States.” (Instructions, 
47 L. D. 361 at 365.) 

Further proof that the Secretary and the Commis¬ 
sioner well know the wide difference between a “Pe¬ 
troleum Reserve” for classification and in aid of legis¬ 
lation and a reservation that is of the class of reserva¬ 
tion referred to in Utah’s school grant, is found in State 
of California, et al (44 L. D. 127). There it was con¬ 
ceded (because the act of July 17, 1914, provided for 
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patents or certifications with a reservation of mineral 
to the United States), that California might make a 
school indemnity selection of land in a “ Petroleum Re¬ 
serve for classification and in aid of legislation, but it 
was decided that a Naval Petroleum Reserve was a differ¬ 
ent sort of reserve, i. e., it was one that “appropriated 
the land and dedicated it to an important public use” 
and hence California was not entitled even to a patent 
or certification with a reservation of mineral to the 
United States and must suffer rejection of her school in¬ 
demnity selection in entirety. 

But why labor further in demonstrating the obvious? 
The Secretary said in Peter Fredericksen (48 L. D. 440, 
442), that “the leasing law is a general act to promote 
the mining of coal and certain other minerals upon 
the public domain .” (Italics supplied.) He said in his 
decisions under review here that he administers the 
provisions of that act (one relating to the public domain) 
to land situated in Petroleum Reserves for classification 
and in aid of legislation. How then can he possibly 
justify his assertion that lands in such “Petroleum 
Reserves” are lands within reservations within the 
meaning of Utah’s school grant? 

TO ISSUE A PERMIT TO PROSPECT ANY OF THE 
SCHOOL SECTIONS IN SUIT HERE, WOULD BE 
VIOLATIVE OF A CONTRACT BETWEEN THE 
UNITED STATES AND UTAH BECAUSE IT WOULD 
BE CONTEMPTUOUS OF THE MANDATE OF CON- 
GRESS IN THE 10TH SECTION OF THE ACT OF 
GRANT OF 1894. 

(When lands are public lands for all the purposes of 
all public land statutes it is not possible that they can 
be reserved lands for all the purposes of Utah’s school 
grant.) 
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State of Utah (29 L. D. 418), was an opinion expresesd 
January 19, 1900, about two years before the pro¬ 
visions of amended sections 2275 and 2276 were made 
applicable to Utah’s school grant. As the opinion 
proves, the Interior Department was then fully cog¬ 
nizant of, and then fully disposed to give full force 
and effect to, the following mandate in Utah’s school 
grant— 

“* * * such lands shall not be subject to 

preemption, homestead entry or any other entry 
under the land laws of the United States, whether 
surveyed or unsurveyed, but shall be surveyed for 
school purposes only.” (Italics supplied.) 


Law v. State of Utah (29 L. D. 623), was a case de¬ 
cided March 19, 1900. Therein it was said: 

“The tenth section of the act admitting Utah 
into the Union, supra, provides, among other 
things, that the land granted to the State for edu¬ 
cational purposes, ‘shall not be subject to pre¬ 
emption, homestead entry, or any other entry 
under the land laws of the United States, whether 
surveyed or unsurveved, but shall be surveyed 
for school purposes only.’ This section clearly 
prohibits the initiation of a claim of any character 
to the specific school lands granted to the State 
after its admission into the Union.” (Italics sup¬ 
plied.) 

Section 10 of the act of grant of 1894 evidences the 
ever present desire of Congress to safeguard against 
loss to a State of any lands granted to it for school pur¬ 
poses. The said section is expressive of the care which 
Congress has always manifested to prevent the accumu¬ 
lation of prior obligations which might either delay 
enjoyment of the grant by the State or impair its value 
to the State. 
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To what extent was the act of 1902 (that made 
amended sections 2275 and 2276 of the Revised Stat¬ 
utes applicable to Utah) amendatory of section 10 of 
the act of grant of 1894? Only to the extent of providing 
that the claims of preemptors and homesteaders whose 
settlements were existent upon school sections at the time 
of survey of the sections, shall he superior in law to the 
claim of the State under the grant. Not otherwise is said 
section 10 different now from what it was in 1894 • It 
follows that under the law of Utah’s school grant to-day, 
none of the sections specified therein are appropriable 
under any of the general public land laws other than such 
of those laws as relate to settlements, to home building, to 
residence upon lands. And as that is incontestably true, 
what authority of law is behind the Secretary’s threat to 
issue prospecting permits for the school sections here in 
suit, sections comprising lands that never have been known 
to be mineral in character and that never have been reserved 
against the operation of Utah’s school grantf The pros¬ 
pecting permits which the Secretary threatens to issue, 
are provided for in section 13 of the leasing act, one 
of “the land laws of the United States,” and hence 
one of those very laws which section 10 of Utah’s grant 
mandatorily declares shall not be applicable to school 
sections, “whether surveyed or unsurveyed.” 

Said section 10 is not unique in school grant legisla¬ 
tion. Its provisions are substantially the same as those 
in section 11 of the school grant to Montana. In 
Noyes v. State of Montana (29 L. D. 695), Noyes had 
made a deserc entry of unsurveyed land which (in the 
light of the evidence afforded by the monuments of 
official surveys of nearby land) was shown to be land 
that would be embraced in a school section upon exten¬ 
sion of the official surveys. The entry was cancelled, 
the Secretary saying: 
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“Section 10 of the admission act (25 Stat. 676, 
679), grants to the State sections 16 and 36 in each 
township in said State for the support of the 
common schools, subject to rights under sale or 
other disposal previous to the time the act became 
operative by the admission of the State into the 
Union. Section 11 provides, inter alia , that all 
lands granted by the act for educational purposes 
shall not be subject to preemption, homestead 
entrv, or anv other entrv under the land laws of 
the United States, ‘whether surveved or unsur- 
veyed,’ but shall be reserved for school purposes 
only.” 

“A desert-land entrvman can not be said to be 

%/ 

protected in his entry by the provisions of this 
amendatory statute.” (Amended sections 2275 
k 2276 R. S.) “// applies solely to ‘ settlements' 

with a view to pre-emption or homestead entry , and 
does not extend the relief to desert-land entrvmen. 

%j 

The reservation of the granted lands, whether sur¬ 
veved or unsurveved, from ‘anv other entrv under 
the land laws’ is still in force.” (Italics supplied.) 

Counsel for the Secretarv and Commissioner made 

«/ 

this weird argument in the lower court (we quote from 
pp. 22 and 23 of his typewritten brief in the court be¬ 
low) : 


“ * * * but it may develop upon further explo¬ 

ration through prospecting that merchantable oil 
can not be obtained in some portions of the pe¬ 
troleum reserve. If, following operations under 
the prospecting permit it is proposed to issue, such 
should develop as to any part of the reservation, 
school sections or not, * * * the Slate will 

then take the land under its qrant .” (Italics sup¬ 
plied). 

So it becomes apparent that the Land Department’s 
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objective is to compel Utah to postpone entering into 
possession of and enjoying her school grant lands, 
until some of that State’s citizens, or citizens of other 
States, have prospected to their hearts’ content and 
demonstrated, through prospecting, that school grant 
sections are non-mineral in character. It won’t do, 
Mr. Secretary and Mr. Commissioner. No, it won’t 
do. 

What is happening with respect to Utah’s school 
grant because of the Interior Department’s gross dis¬ 
regard of section 10 of the act of grant of 1894 (disre¬ 
garded because of the fallacious assertion that “Petrol¬ 
eum Reserves” are both reservations within the mean¬ 
ing of the school grant and prima facie proof of mineral 
character) is scarcely believable. Although that sec¬ 
tion is protective of both unsurveyed and surveyed 
school sections from the operation of all public land 
laws excepting the preemption (now repealed), the 
homestead and the general mining laws (the latter 
requiring a discovery of mineral as a condition prece¬ 
dent to a valid location thereunder), the Land De¬ 
partment has entertained applications for prospecting 
permits on many hundreds of surveyed and unsurveyed 
school sections. The State is not, however, complain¬ 
ing against such applications in so far as unsurveyed 
school sections are concerned. It welcomes efforts from 
any source and in any peaceful circumstances that 
might result in development of the State’s mineral 
resources. But the State has more foresight than the 
Land Department seems to be displaying. When the 
now unsurveyed school sections are surveyed , what will 
he the rights of the permittees and the State , respectively , 
in instances where prospecting by the permittees before 
survey has failed to prove the school sections to be known 
mineral lands at time of survey? 
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The State must assert and maintain its title to such 
sections under its school grant. Not to do so would 
be a betrayal of the public interests of the State. The 
fact that the Land Department issued a prospecting 
permit before survey of the section will avail the per¬ 
mittee nothing. He will occupy the status of a locator 
of the section under the mining laws who had not made 
a discovery of mineral at time of survey, who had not 
caused the section to be known mineral land at time of 
survey. He will have no more or better rights. There¬ 
fore he will not be able longer to continue in possession 
as a permittee of the United States, for the United 
States will have ceased to have any legal interest in 
the land. The land will have passed, by virtue of the 
school grant of 1894, into the ownership of the State. 
What then is the duty of the State of Utah right nowf 
What then is its obligation right now to those of its citizens 
and citizens of other States who are permittees, or appli¬ 
cants for permits, to prospect school sectionsf The 
State’s fulfillment of its duty, as it sees it, is in the insti¬ 
tution and maintenance of the instant suit for judicial 
process to compel the Land Department to desist from its 
reckless course , its unsound holding that whatever school 
lands it might think ought to be prospected, ought to be 
drilled with view to learning whether they can be made 
known to be mineral in character, are, solely because of 
such thought, excepted from Utah’s school grant. 

Very ordinary common sense enables the possessor 
thereof to apprehend that the following is the real 
position of the defendants: That if Congress had pro¬ 
vided in the leasing statute of 1920 for the prospecting 
of lands for any class of mineral whatever, Congress 
would have intended thereby to so far actually violate 
the law of school grants as to direct that the Secretary 
of the Interior adjudge and declare an exception from 
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those grants whenever that officer had the idea, the 
thought, the opinion, the belief that conditions existent 
at time of survey of a school section were such as to 
warrant prospecting of the section for the purpose of 
learning whether it could be made to be known to be 
mineral in character. 

FACT AND LAW DEMONSTRATE THAT WHILE THE 
WITHDRAWAL STATUTE OF JUNE 25, 1910, EM¬ 
POWERS THE PRESIDENT TO ESTABLISH A RESER¬ 
VATION FOR PUBLIC PURPOSES OR GOVERN¬ 
MENTAL USES, HE DOES NOT EXERCISE THAT 
POWER WHEN HE CREATES A “ PETROLEUM 
RESERVE” FOR CLASSIFICATION AND IN AID 
OF LEGISLATION. 

(An alleged “reserve” of lands that are subject to all 
the provisions of all the laws that relate to the public 
domain can not possibly be a reservation within the 
meaning of that term as used in Utah’s school grant.) 

Congress limited the power of all officers of the 
United States to withdraw public lands from the opera¬ 
tion of public land laws by enacting the withdrawal 
statute of June 25, 1910. This legislation lodged all 
such power in the President. Said statute states that 
any mere withdrawal thereunder (whether it be called 
a “Petroleum Reserve” or something else) shall be 
nothing more than a withdrawal “from settlement, 
location, sale or entry.” That specification or enum¬ 
eration of forms of appropriation or disposal under 
general laws is not even suggestive of a power to with¬ 
draw from the operation of a school grant or any grant. 

In United States v. Midwest Oil Company (236 U. S. 
459, 482 & 483), the court, supposing it was referring 
to the legislative history of the bill that became the 
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act of June 25, 1910, and erring in so supposing, said 
(referring for authority for its statement to Senate 
Report 171, 61st Congress, 2d Session), that the ma¬ 
jority of the Public Lands Committee of the Senate 
‘'reported that the President already had a general 
power of withdrawal and recommended the passage 
of the pending bill inasmuch as it operated to restrict 
the greater power already possessed.” 

The aforesaid Senate Report was not a report on the 
bill that became the statute of June 25, 1910. It was 
a report on S. 5485 which, after being reported to the 
Senate, was recommitted and has never been under 
consideration since. We make no apology to any one 
for this corrective observation, for an apology should 
never be made for truth. Besides, perfection of mind 
and judgment is not present on the bench of the Su¬ 
preme Court of the United States, or elsewhere on earth; 
and that court, we are sure, is both modest and mag¬ 
nanimous enough to concede the entire accuracy of that 
statement. 

The committee report to which we call the attention 
of this court is House Report No. 983 (by the House 
Committee on the Public Lands), on H. R. 24070, 61st 
Congress, 2d Session, the bill that was in fact the 
chrysalis of the butterfly, the act of June 25, 1910. We 
quote the following from said Report: 

“During the past few years large areas of the 
public domain have been withdrawn for classifi¬ 
cation, and submission to Congress of recommen¬ 
dations of legislation relative thereto with a view 
of protecting and conserving public interest in 
valuable oil, coal, and other mineral land, water 
power sites, etc. 

“This bill grants to the President authority to 
withdraw from location, settlement, filing and 
entry public lands, first for public uses; second , for 
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examination and classification to aid in administer¬ 
ing the existing law: third, to conserve the public do¬ 
main pending legislative action when in the judgment 
of the President public interest requires .” (Italics 
supplied.) 

It is well that the court know what was in fact re¬ 
ported to the House by its appropriate committee, for 
the act of June 25, 1910, does something more than 
authorize the President to withdraw lands. It em¬ 
powers him to reserve lands also. And the power to 
reserve may be exercised in reserving “for water power 
sites, irrigation, classification of lands, or other public 
purposes to be specified in the orders of withdrawal.” 
(Italics supplied.) 

The State’s bill shows what was “specified” in the 
order of withdrawal of 1909 (R. 8) and in the executive 
order that created the “Petroleum Reserve” (R. 10). 
It is known that it was not “ specified” in either that the 
lands were withdrawn for dedication to “public uses ” 
or to governmental uses. Hence the “Petroleum Re¬ 
serve” in the case at bar was in law and fact onlv a 
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withdrawal, notwithstanding its fancy nom de plume, 
or alias, as a “Petroleum Reserve,” for it was not created 
to achieve the first objective referred to in the aforesaid 
committee report, iriz, to reserve lands u for public pur¬ 
poses.” 

The “Petroleum Reserve” in question here, the 
withdrawal incognito, was created to achieve the 
second and the third of the ends which the com¬ 
mittee’s report states were of the objectives of the bill 
that became the statute of June 25, 1910. The com¬ 
mittee carefully differentiated a “public uses” reserve 
from the other character of reserves the bill that became 
the act of June 25, 1910, proposed to give the President 
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the power to create. Into three classes, each essentially 
different from the two others, the committee dis¬ 
tributed the several reserves the President would have 
power to create, if H. R. 24070 became a law. Was 
the committee without design in making such classifi¬ 
cation? Has the Land Department observed the distinc¬ 
tion or classification set out in the committee's report? 

The best answer to that question is in the fact that 
when the President establishes a “Naval Petroleum 
Reserve” he does so by an order declaring that the 
lands in such reserve “ shall be held for the exclusive 
use or benefit of the United States Navy.” (See execu¬ 
tive orders establishing Naval Petroleum Reserves 
Nos. 1 and 2, in California, and Naval Petroleum Re¬ 
serve No. 3, in Wyoming, pp. 283, 290 and 332 of U. S. 
G. S. Bulletin 623.) In the light of the form of order 
employed in establishing Naval Petroleum Reserves and 
of the very different form of order used in creating the 
“Petroleum Reserve" here in question , what degree of 
exactness is there in opposing counsel's statement in his 
brief in the court below , to wit: 

“Our very naval petroleum reserves are createdunder 
the act of 1910 in exactly the form of the order of 
July 2, 1910 , in this case " (p. 11 of the typewritten 
brief for the Secretary and Commissioner in the 
court below). 

Neither the said committee’s words (“public uses”), 
nor any words that import a holding for and a dedica¬ 
tion to a public use , a governmental use, appear in the 
executive orders relating to the “Petroleum Reserve” 
with which we deal in the case at bar. That being so 
the “Reserve" in question here was never a reservation 
within the meaning of Utah's school grant. It never was 
anything but a “reserve" within the said Committee’s 



127 


second and third classifications, to wit, such a reserve as 
the order creating it “specified,” a reserve {in truth a mere 
withdrawal) “for classification and in aid of legislation .” 

It’s not going to help the Secretary or Commissioner 
a little bit to talk or write about what they conceive 
to be or fancy to be a distinction between a withdrawal, 
on the one hand, and a “Petroleum Reserve”/ 07, classi¬ 
fication and in aid of legislation, on the other. We 
heard both officers, through their counsel, say in the 
court below that “ there might be withdrawals so tem¬ 
porary in their purpose that the Secretary might re¬ 
fuse to recognize them as reservations”; that the inte¬ 
rior Department makes no pretense that every with¬ 
drawal, per se , is a reservation; that, however, “when 
a reservation {for classification and in aid of legislation) 
is created based on information sustaining the purpose 
of the reservation, the case is decidedly different,” etc. 
(pp. 10 and 11 of the typewritten brief of defendants 
in the court below’). 

What is determinative is whether the reserve, examined 
in the light of the order that created it, is a dedication of 
lands to public or governmental uses, and hence a segrega¬ 
tion of lands from the public domain, or is a prohibition 
against occupancy , or filing, or entry under certain speci¬ 
fied forms of appropriation pursuant to general laws, 
pending either classification or enactment of new legisla¬ 
tion, or both, and hence nothing more than a continuance 
of lands in the public domain until circumstances allow 
a more scientific disposition or exploitation of them as 
parts of the public domain. 

The act of 1910 is a grant of great power, a power which 
men in Congress refused, and wisely refused, to grant 
to the Secretary of the Interior. Bills to give the power 
to the Secretary, instead of to the President, were intro¬ 
duced and, fortunately for the western States and the 



128 


people thereof, were defeated. The power is too vast 
to lodge in any Secretary of the Interior. The language 
of the act of June 25, 1910, shows the power conferred 
thereby to be without any limitation upon its exercise other 
than discretion, a potentially dangerous power and one 
distasteful to all people of true American instincts. 

But Congress measurably guarded against an abuse 
of the power. How? In two ways. It expressly 
reserved to itself (it could not possibly divest itself of) 
the power to disestablish any reserve for a public use, 
for governmental uses, that might be created in exercise 
of the power. And it diligently saw to it that any mere 
reserve for “classification and in aid of legislation ,” any 
reserve that was not in fact a reserve for public uses, for 
governmental uses, should not be effective to any greater 
extent than the withdrawal that preceded it was effective, 
viz, as a withdrawal or reserve against only “settlement, 
location, sale or entry." 

If Congress had not so limited the scope and extent 
of a reserve for classification and in aid of legislation, 
it would have acted unwisely and in an un-American 
fashion. Of course Congress has the power (some 
might think it has a tendency) so to deport itself, but 
it is never to be presumed that it has willed to act con*- 
trarv to fundamental American notions. And it is 
evident that Congress willed, in enacting the with¬ 
drawal statute of 1910, that a “Petroleum Reserve” 
for classification and in aid of legislation (not for public 
or governmental uses), should never be construed to 
mean anything more than a withdrawal from “ settle¬ 
ment, location, sale or entry.” In so willing, in so 
definitely and precisely fixing the scope or limits of 
any “reserve” that was not a reservation for public 
or governmental uses, Congress virtually declared that 
no such reserve (no reserve that was not a dedication 
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of lands for public or governmental uses), should ever 
be construed as a reserve against the operation of school 
grants, or any grants, or any other priorly incurred obli¬ 
gation of the United States to one of its grantees. 

The Interior Department does not, and never has 
accurately understood the withdrawal statute of 1910. 
Its conduct demonstrates its lack of understanding 
of that statute. 

Every acre of the public domain in Utah could lawfully 
be withdrawn by the President for classification and in 
aid of legislation. It is beside the question to say that the 
President would do no such thing. Whether a President is 
cautious or not (and the present incumbent is said to be 
exceedingly cautious ), is also beside the question. We 
discuss here a power; and we repeat that the President 
possesses the power under the act of 1910 to withdraw for 
classification and in aid of legislation every acre of the 
public domain in the United States. 

And if a President exercised that unquestioned power 
to that extent, a Secretary of the Interior, lacking 
understanding of the act of 1910, would say that the 
President had thereby (and until an act of Congress 
had undone the performance of the President), pre¬ 
vented the attachment of Utah’s school grant to every 
unsurveyed school section in that State. A Secretary 
of the Interior has already said that, and said it in this 
very case, for the Secretary of the Interior who is the 
defendant here has said that a withdrawal for classifi¬ 
cation and in aid of legislation, of certain land in the 
San Juan region in Utah has prevented the attachment 
of that grant to school sections in that region. And, 
of course, he is not sound in so saying, is not right in so 
saying, merely because some and not all the public 
lands in Utah have been withdrawn for classification 
and in aid of legislation. 
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With the court’s sustaining a Secretary of the In¬ 
terior who would so say and so decide, why ever again 
speak of the policy of Congress with respect to school 
grants, of the spirit of the law of those grants, in lan¬ 
guage similar to that used in Johanson v. Washington 
(190 U. S. 179, 183, 184): 

“Now we remark that from the legislation of 
Congress nothing is clearer than that the policy 
of the Government has been a generous one in re¬ 
spect to grants for school purposes. Cooper v. 
Roberts , 18 How. 173; Minnesota v. Hitchcock , 185 
U. S. 373, and cases cited in the opinion. And, 
as was said by Mr. Justice Field, in Winona & 
St. Peter R. R. Co. v. Barney, 113 U. S. 618, 625, 
acts making grants ‘are to receive such a construc¬ 
tion as will carry out the intent of Congress, how¬ 
ever difficult it might be to give full effect to the 
language used if the grants were by instruments 
of private conveyance. To ascertain that intent 
we must look to the condition of the country when 
the acts were passed, as w r ell as to the purpose 
declared on their face, and read all parts of them 
together.’ ” 

THE LEASING ACT AND LEGISLATION ENACTED 
SUBSEQUENT TO 1910, RENDERED THE “ PE¬ 
TROLEUM RESERVE ” UNDER DISCUSSION HERE 
FUNCTUS OFFICIO AND WHOLLY DISESTAB¬ 
LISHED IT. 

(All the legislation in aid of which the reserve was 
created has been enacted. That legislation has 
achieved all the purposes of a withdrawal for classifi¬ 
cation.) 

Of course the Secretary and Commissioner will not 
venture to contend here that the leasing statute was 
not the legislation in aid of which the Petroleum Re- 
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serve under discussion in this case was created. To do 
so would be to say that the Conference Report on the 
bill that became said statute contains misleading, if 
not wholly erroneous, statements as to the purpose of 
that bill. The following is quoted from the Conference 
Report (House Report No. 1059 on S. 2812, 65th Con¬ 
gress, 3d Session): 

“Sharp differences of opinion have existed as 
to the advisability of installing leasing legislation 
of any kind. But for many years the West has 
been practically tied up and no development had, 
due to the antiquated land laws that have been on 
the statute books and the strict interpretation of 
them, which has rendered them valueless, unwork¬ 
able, and utterly impracticable. 

“The legislation provided for herein, it is 
thought, will go a long way toward the develop¬ 
ment of the West and of the natural resources of 
the West and at the same time reserve to the 
Government the right to supervise, control, and 
regulate the same, and prevent monopoly and 
waste and other lax methods that have grown up 

in the administration of our public-land laws. 

******** 

“This legislation is made necessary hy certain 
withdrawals made hy President Taft dursng his 
administration and later hy President Wilson during 
his administration. Both Presidents Taft and Wil¬ 
son and the Secretaries of the Interior under them 
have felt the necessity of passing this legislation. 
* * * The Committee have had the benefit of 

assistance and counsel of the Departments of the 
Navy , Justice, Interior , and Agriculture. (Italics 
supplied.) 

******** 

“It is the thought of your conferees, and they 
are firmly of the belief that the legislation is pro¬ 
gressive legislation, that it is in the public inter¬ 
est, that it is along conservation lines, that it will 
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help open and develop the West, and that it will 
break the deadlock that has existed in the West 
since the withdrawals of 1909. 

“The bill as agreed upon is the best judgment 
of your conferees, after six years of effort to secure 
its adoption, and is the best compromise that can 
be obtained.” 

In his opinion of May 27, 1924, expressed to the Sec¬ 
retary of the Interior, the Attorney General of the 
United States (after remarking that the leasing act 
itself says of itself that it is itself legislation relating to 
the public domain ), stated that the leasing act applied 
to “lands withdrawn by various executive orders to 
protect the minerals therein pending Congressional 
action for their final disposal.” 

Admitting, but for purposes of argument only, that 
an oil and gas “Petroleum Reserve” in aid of legisla¬ 
tion was a reserve against the operation of Utah’s 
school grant: Does such reserve continue as a reserve 
even after the legislation in aid of which it was created 
has been enacted? The act of June 25, 1910, provides 
that either Congress or the President may disestablish 
a reserve created in aid of legislation. If Congress 
did not will to disestablish all oil and gas reserves that 
had been created in aid of legislation when it passed 
the bill that became the statute of February 25, 1920, 
then what did it will? And when President Wilson 
approved the bill that became said statute, did he not 
also, acting in conjunction with Congress, will to dis¬ 
establish all oil and gas reserves that had been created 
in aid of legislation? If not, then the Federal Consti¬ 
tution did not supersede the Articles of Confederation. 

But the “Petroleum Reserve” was “for classifica¬ 
tion,” as well as in aid of legislation, the Secretary and 
Commissioner will say; and they will dare to argue 
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therefrom that there has been no classification and that 
until there has been one the “Petroleum Reserve” 
persists. We say those officers “will dare” so to argue 
because, as we view the situation, they must either so 
argue or be regarded as conceding our contention that 
the “Petroleum Reserve” is now, and for a long time 
has been, without any visible means of support. 

It is hoped that when counsel for the Secretary and 
the Commissioner makes such argument he will have 
in mind all that he said in his brief in the lower court. 
In that brief he said that a classification had been made. 
We quote him, as follows: 

“ The reservation was a classification of the land as 
mineral ” (p. 23 of said brief); “the existence of 
the reservation depends upon the continuing exist¬ 
ence of the mineral classification of the land” (p. 
23 of said brief); “The reservation will not be 
terminated unless drilling actually disproves the 
existing mineral classification of the land” (p. 4 of 
said brief); “there was evidence that satisfied the 
Department and the President of the United States 
that the withdrawn area was mineral land” (p. 5 
of said brief); “the placing of land in a petroleum 
reserve is in itself an official declaration of the mineral 
character of the land because it results from infor¬ 
mation showing the presence of mineral” (p. 5 of 
said brief); “with this history, with these elements 
before him, how could the Secretary well escape 
the conclusion that the lands are mineral so set¬ 
tled by factors established prior to 1912” (p. 8 of 
brief) :“True, further and more detailed investigation 
is permissible and considering the nature of oil 
deposits such investigation may develop that parts 
of the area can not be successfully mined for oil 
and may be later classified on new information as 
nonmineral and thus taken out of the reservation 
as in the San Rafael instance, mentioned elsewhere 
in this memorandum” (p. 11 of brief). “If this 
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be a ‘ reservation of any character/ then the land 
shall not be ‘subject to the grant’; If it be mineral 
as so determined by the order as the basis for putting 
it into the reserve, then the State can not take them 
because mineral land can not be taken under the 
school-land grant” (p. 12 of brief). “These lands 
are stamped and classified as mineral by the act 
of putting them in the petroleum reserve but it may 
develop upon further exploitation through pros¬ 
pecting that merchantable oil can not to be obtained 
in some portions of the reserve. If, following 
operations under the prospecting permit it is pro¬ 
posed to issue, such should develop as to any part 
of the reservation, school sections or not, the 
President will then revoke the order of reserva¬ 
tion to such lands. If perchance they be school 
sections or parts of school sections, the State will 
then take the land under its grant’ , (p. 22 of brief). 
“The Secretary considering the evidence intro¬ 
duced by the State in this case at the hearing on 
such protest came to the conclusion that it was insuffi¬ 
cient to justify now any change in the classification. 
It is on that point that we say the Secretary’s con¬ 
clusion , right or wrong, is not renewable” (p. 24 of 
brief). 

However, this court will not decide this case with 
reference to the versions of the facts therein as set out 
in briefs of counsel. The facts of this case are admitted , 
and they will be found not elsewhere than in the bill. 
What are those facts pleaded in the bill that are interesting 
and pertinent with respect to opposing counsel’s variegated 
claims and his triplex positions, triplex in that, as he says, 
Utah loses because of a reservation; but if she wins despite 
the reservation, she loses because the lands in suit are 
mineral in character; but if she loses because of mineral 
character now, she may win because of non-mineral char¬ 
acter hereafter. And Utah has no cause for complaint 
in equity f 
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The bill shows that the Secretary and Commissioner 
asserted that the lands were prima facie mineral in char¬ 
acter. That assertion may or may not have been a 
classification. It might have been, as opposing coun¬ 
sel said in the lower court, a statement of a conclusion, 
viz, that the Petroleum Reserve for classification was 
in existence and that it was itself a classification. It 
may be difficult to comprehend that an act confessedly 
preliminary to some other act is in fact some other act. 
If an individual should say concerning his act in closing 
his house in the country for repairs, that the closing 
for repairs was itself a making of the repairs, we would 
be likely to say in characterization of his mental pro¬ 
cesses what courtesy forbids us to say with respect to 
a similar statement by the Secretary of the Interior. 

Such assertion was denied by Utah. A hearing 
followed. Upon the record made at the hearing (as 
well as in the light of all pertinent data in the records 
of the Geological Survey) the Secretary of the Interior 
then classified the lands in suit, deciding, and deciding 
finally, that they were “ unproven ” lands and should be 
prospected under the provisions of a statute relating to 
no other lands than lands in the public domain, and under 
a seciion of that statute that applies to lands unknown to 
be valuable for oil or gas. Upon such classification and 
such decision the Secretary rests his refusal to recognize 
title as being in the State of Utah. 

The Secretary has finally classified the lands in suit 
as lands not known to be mineral in character, but lands 
that ought to be prospected for mineral. That such 
classification is final; that the Secretary regards it as 
final and as affording a basis for an administrative act 
with respect to the lands, is evidenced by his avowal of 
intention and purpose to issue permits for the prospect¬ 
ing of them. So, after full and due inquiry, a classifi- 
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cation final in character has in fact been made. And 
such classification has been made as a result of adminis¬ 
tration under laws which Congress designed to be operative 
to effect classification of lands reserved for classification. 
No other machinery than the machinery of the leasing 
statute and the statute of July 17, 1914, and similar legis¬ 
lation has ever been afforded by Congress, or is in contem¬ 
plation by Congress, for the classification of public lands. 

In Foster v. Hess (50 L. D. 276), the Secretary said 
that “the leasing act of February 25, 1920,” * * * 

“is a complement of the act of July 17, 1914.” Of 
course it is. The due operation of those two acts and 
other existing legislation enables the United States to 
classify, and the Government is classifying thereunder, 
all lands remaining in the public domain. The with¬ 
drawal act of June 25,1910, does not prescribe any specific 
mode or means of accomplishing a classification. But 
the acts of February 25, 1920, and July 17, 1914, and 
other legislation, are the efficient means u for classification ” 
which Congress has afforded and which the Land Depart¬ 
ment is daily utilizing in its daily classification of lands. 
Congress has never afforded any other means and no other 
means has evei been either in the contemplation of Congress 
or requested, or even desired, by the Land Department. 

Regardless of this court’s concurrence in or dissent 
from our views on the matter of classification of lands 
and the means available to effect classification; irre¬ 
spective of judicial opinion as to whether the lands in 
suit have ever been classified in fact, Utah must prevail 
in this proceeding for the valid and sufficient reasons: 
First, that the “Petroleum Reserve” for classification and 
in aid of legislation never was a reservation that was effect¬ 
ive to prevent or suspend the operation of that State 7 s school 
grant; second, that the lands in suit have never been found 
to be known mineral lands, but have been found to be lands 



137 


which will never he known to he mineral in character until 
prospecting of them in the future, in event the prospecting 
results in a discovery of mineral, proves them to he mineral 
lands. And upon these propositions Utah rests her case. 

CONCLUSION 

ALL THE GROUNDS ASSIGNED IN SUPPORT OF THE 
MOTION TO DISMISS ARE MERITLESS. 

Congress {uniformly since 1910), and the Depart¬ 
ment of the Interior {at all times previous to those de¬ 
cisions hy it against which the State of Utah here com¬ 
plains), have expressly and repeatedly declared and 
recognized that lands that were included in “Petroleum 
Reserves” for no other specified purpose or purposes 
than “for classification and in aid of legislation,” were 
unreserved, were not segregated from the public domain 
and dedicated to public or governmental uses and , 
therefore, were not reserved against the operation of the 
priorly made school grants. (For the proof of this state¬ 
ment read the chapter of this brief entitled “Fact and 
Law Demonstrate That While the Withdrawal Statute 
of 1910 Empowers the President to Establish a Reser¬ 
vation for Public Purposes or Governmental Uses, He 
Does Not Exercise That Power When He Creates a 
‘Petroleum Reserve’ for Classification and in Aid of 
Legislation.”) 

No principle or doctrine of the law is freer from doubt 
and more deeply rooted in the institutions and juris¬ 
prudence of our country than these: 

1st: That the school grants to the States, and the 
acceptance thereof by the States, pledged the faith and 
bound the honor of the United States and of the States 
as parties to solemn compacts or contracts; 
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2nd: That the full measure of the rights and obli¬ 
gations of the parties to the school grants is ascertain¬ 
able not elsewhere than in the terms and provisions of 
the acts of grant and of acceptance, and in any subse¬ 
quent legislation of Congress that expressly refers to and 
is in truth amendatory of the grants; the rulings of the 
Land Department and the decisions of the courts being 
interpretative only. 

Utah’s bill shows and this brief convinces: 

(a) That the “Petroleum Reserve” created in 1910 
was never effective as a reservation within the meaning 
of the school grant; that, therefore, the lands in suit 
have never been reserved against che operation and 
effect of that grant, and that title vested in the State 
at time of survey of the sections of land in suit in 1912, 
said sections not then, nor at any time, being known 
mineral lands; 

(b) That the “Petroleum Reserve” was wholly 
disestablished by the leasing act of February 25, 1920, 
and antecedent legislation, and that neither on said 
date, nor at any time, were the lands in suit known to 
be mineral in character and, therefore, title vested in 
the State on that date, if not theretofore; 

(c) That the defendants have never found or decided 
that the lands in suit were or are mineral in character; 

(d) That the defendants, unless restrained and en¬ 
joined as prayed in the bill, will cloud a title completely 
vested in the State by effectuating a decision in which 
they have adjudged that the lands in suit, since before 
survey thereof and continually ever since, have been 
and still are in a state of reservation against the opera¬ 
tion of Utah’s school grant, but that despite and not¬ 
withstanding such alleged reservation, they are parts of 
the wide open public domain and subject to disposal 
and administration as such under laws that relate ex¬ 
clusively to the public domain. 
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THIS IS NOT A SUIT AGAINST THE UNITED 
STATES! In Fall v. Louisiana (53 App. D. C. 22, 287 
Fed. 999), decided by this court on March 5, 1923, the 
suit was for injunction to prevent the Secretary of the 
Interior from carrying into effect a decision that would 
have clouded the title of Louisiana to lands that passed 
into the ownership of that State, under its swamp grant, 
many years ago. Secretary Fall filed a motion to dis¬ 
miss, the first of the grounds assigned therein being the 
assertion: 

“That as appears on the face of the bill the title 
to the lands involved is still in the United States”; 
* * * “that the United States is an indispens¬ 

able party,” etc. 

With respect to such assertion this court said: 

“Inasmuch as we have held that patent is not 
essential to vesting the fee in the State, but that 
the fee passed with the approval of the survey of 
1871 , further consideration of this point is unneces¬ 
sary.” (Italics supplied.) 

In Payne, Secretary, v. Central Pacific Ry. Co., 255 
U. S. 228, the suit was to safeguard against a cloud upon 
a title that had passed from the United States under a 
railroad grant. Again it was asserted that the United 
States was an indispensable party. The Supreme 
Court remarked: 

“We are asked to say that this is a suit against 
the United States and therefore not maintainable 
without its consent, but we think the suit is one 
to restrain the appellants from canceling a valid 
indemnity selection through a mistaken concep¬ 
tion of their authority and thereby casting a cloud 
on the plaintiff's title. Ballinger v. Frost, 216 U. S. 
240; Philadelphia Co. v. Stimson, 223 U. S. 605, 
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619-620; Lane v. Watts , 234 U. S. 525, 540.” 
(Italics supplied.) 

In Lane, Secretary, v. TUafts, 234 U. S. 525, the title 

to land was claimed under a grant. Again it was as¬ 
serted that the United States was an indispensable 
party. Thus did the court dispose of such assertion: 

‘'The title having passed by the location of the 
grant and the approval of it, the title could not 
be subsequently divested by the officers of the 
Land Department. Ballinger v. United States, 
ex rel. Frost, 216 U. S. 240. In other words,, and 
specifically, the action of the Commissioner in 
approving the location of the grant can not be re¬ 
voked by his successor in office, and an attempt 
to do so can be enjoined. Noble v. Union River 
Logging R. Co., 147 U. S. 165; Philadelphia Company 
v. Stimson, 223 U. S. 605. The suit is one to re¬ 
strain the appellants from an illegal act under 
color of their office which will cast a cloud upon the 
title of appellees. 

‘‘This disposes of the contentions of appellants 
that this is a suit against the United States, or 
one for recovery of land merely, or that there is 
a defect of parties, or that the suit is an attempted 
direct appeal from the decision of the Interior 
Department or a trial of a title to land not situated 
within the jurisdiction of the court ‘wherein an 
essential party is not present in the forum and is 
not even suable—the United States.’” (Italics 
supplied.) 

The brief on behalf of the defendants that was pre¬ 
sented to the court below contended, in effect, that the 
limited relief prayed for in Utah’s bill, if granted, would 
compel the defendants to recognize title as being in the 
State of Utah and that, therefore, Utah’s bill, in effect, 
was a bill to quiet title as against the United States. 
It is, we admit, very probable that if Utah prevails in 
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this litigation the defendants will recognize title to the 
land in suit as being vested in that State. But is the 
judiciary powerless to grant the limited relief prayed 
for in Utah’s bill if the relief would have such effect? 
The answer to that question is found in this court’s 
opinion in Work, Secretary of the Interior, v. The United 
States, ex rel Logan Rives, decided by this court January 
7, 1924 (52 Washington Law Reporter, 274). In the 
case cited it was said: 

“We are urged to hold that this is an action 
against the United States, and that since they 
have not consented to be sued with respect to the 
metter it can not be maintained. To this view we 
can not yield. The action relates simply to the 
question as to whether or not the Secretary has 
failed to exercise a power vested in him by Con¬ 
gress. It does not seek to direct him to allow 
or pay a penny. Such an action in no wise affects 
the United States. The circumstance that our rul¬ 
ing may result in a finding by the Secretary in favor 
of the relator is of no importance. It would be 
merely accidental. With reference to a situation 
like this the Supreme Court of the United States, 
in awarding a mandamus to compel the Interstate 
Commerce Commission, to entertain and proceed 
to adjudicate a cause, said: ‘The unusual and 
purely fortuitous circumstance, that the character 
of this jurisdictional limitation on the power of 
the commission chances to be such that the giving 
of a correct construction to it must result in de¬ 
termining the character of the decision which the 
commission must render when the case is returned 
to it, can not affect the power of this court or that 
of the lower courts to define what that jurisdiction 
is under the act of Congress or the duty of the 
commission to accept and act upon such definition 
when announced.’ Louisville Cement Co. v. Inter¬ 
state Commerce Commission, 246 U. S. 638, 644.” 
(Italics supplied.) 


In his argument in the court below counsel for the 
Secretary and Commissioner cited New Mexico v. Lane, 
243 U. S. 52, a case in which the writer’s client, Keepers, 
was being pursued by that State. That suit was an 
original action in the Supreme Court. Its objective ivas 
a writ enjoining the Secretary from issuing a patent to 
Keepers, upon the groxind that title to the land had passed 
to the State in 1898 under the school-land grant to the then 
Territory of New Mexico. The State had had its day 
in the Land Department, said Department having found 
that the land was known coal land at the time the grant 
was made , and therefore, was excepted from the grant. 
That particular suit by New Mexico was, in effect, an 
attempt to have the Supreme Court review a finding of fact 
made by the Land Department, viz, that lands were known 
mineral lands on a certain date. It was a prayer of the 
bill “that it be decreed that the title immediately vested 
in the Territory of New Mexico at the date of the act 
of June 21, 1898, and has become vested in the State 
as the successor of the Territory.” 

It is obvious that said case and the instant one are 
not “on all fours.” The Department has not found 
that the land in this case was known to be mineral at 
the time it was surveyed, or at any time. It found 
the contrary, viz, that it was not known to be mineral, 
but added that prospecting might cause it to become 
known as mineral, and, therefore, it is excepted from the 
school grant. Furthermore, Utah is not here praying 
for a decree of this court such as was prayed for in the 
case cited. It is here praying for a mandatory injunc¬ 
tion to vacate certain decisions and thereafter to proceed 
with the consideration of the State’s claim, if in the dis¬ 
cretion of the defendants it requires further considera¬ 
tion, “excluding from any and all consideration in 
connection with such rights, those rulings, holdings, 
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and decisions referred to in the foregoing bill of com¬ 
plaint.” (Prayer of the Bill, R. 32.) 

New Mexico v. Lane, supra, was decided March 6, 
1917, “ under the authority of Louisiana v. Garfield, 
211 U. S. 70,” decided November 9, 1908, the latter also 
being an original case in the Supreme Court that sought 
a decree to establish a State's title to lands , and, therefore, 
unlike the instant case. These two cases were relied 
upon by the Secretary of the Interior in Payne, Secretary, 
v. Central Pacific Ry. Co., supra, decided February 28, 
1921, a suit in which the prayers for relief were (almost 
in precise terms ) the same as in the pending suit. If 
New Mexico v. Lane, supra, and Louisiana v. Garfield, 
supra, were not authorities in the Central Pacific case, 
supra, it is impossible for them to be authorities in the 
present Utah case. 

The attorney for Utah in this suit was attorney for 
New Mexico in a case entirely different from the New 
Mexico case above cited. The one in which he was counsel 
was Payne, Secretary, v. New Mexico, 255 U. S. 367; 
49 App. D. C. 80; 258 Fed. 980. The Secretary’s an¬ 
swer in that case contained the trite and tattered asser¬ 
tion that the courts were impotent to do justice to the 
State ‘‘in the absence of the United States as a necessary 
party to the proceeding.” The prayers of the bill in 
that New Mexico case, were substantially the prayers 
of the bill in this case, and therein the courts did justice 
to the State and honor to the United States in the ab¬ 
sence of the United States. The Secretary of the Interior 
seems to think that the United States is in his exclusive 
custody. The fact is that the courts can, and do, more 
effectively protect the United States and the interests of the 
people than any other agency of our government: and the 
United States is as much in the custody always of the courts 
as it is in the custody of the Secretary of the Interior. 
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Recent disclosures are convincing that the United States 
and the people thereof are dubious as to the quality of 
protection of both that the Department of the Interior 
afforded in connection with Naval Petroleum Reserve 
lands. 

THE APPLICANTS FOR PROSPECTING PER¬ 
MITS ARE NOT INDISPENSABLE PARTIES: 
In Lane v. Watts and Fall v. Louisiana, supra, Secre¬ 
taries Lane and Fall, respectively, contended that “the 
parties who have initiated claims are materially inter¬ 
ested in the suit and are necessary parties to it.” In 
Lane v. Watts, this court said: 

“But this is a question with which we need not 
be concerned. If, as suggested by the court be¬ 
low, adverse claims are made to any portion of this 
tract of land, the questions arising out of such 
claims will properly be adjudicated in the courts 
where the lands are located. The question with 
which we are concerned is whether, upon this record, 
title passed out of the United States and vested in 
the Baca heirs in 1863” (41 App. D. C. 155-156). 

In Fall v. Louisiana, supra, the record showed that 
numerous persons had been permitted by the land Depart¬ 
ment to make homestead entries of the alleged swamp lands 
involved in that suit, but this court's decision in that case, 
wholly in favor of the State of Louisiana, does not even 
allude to the Secretary's contention in the case that the 
homesteaders were indispensable parties to the litigation 
instituted by Louisiana in defense of her claim of right 
and title under her swamp grant. 

In his argument in the court below counsel for the 
Secretary cited Brady v. Work (263 U. S. 435). The 

opinion in that case cites Foltz v. Payne (50 App. D. C. 

* 

155), a case in which Utah’s attorney at Washington 
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in the instant case was counsel for Foltz. This court’s 
decision in Brady v. Work (52 App. D. C. 43), cites 
Hall v. Payne (254 U. S. 343), a case in which Utah’s 
attorney at Washington in the instant case was counsel 
for Hall. So it ought to be conceded that Utah’s 
attorney at Washington in this case should have some 
idea worthy of consideration as to the rationale of the 
decision in Brady v. Work , supra. 

Brady v. Work enunciates the following doctrine: 
That where two parties claim adversely to each other 
a tract of public land, a piece of land concededly in the 
ownership of the United States, and the Land Depart¬ 
ment finally holds that the claim of one of the parties 
is superior in law to the claim of the other party, the 
losing party before the Department should not be per¬ 
mitted to maintain a suit for injunction or mandamus 
without jurisdiction by the court over the other party. 
But what has that doctrine got to do with the case at bar? 
Will opposing counsel seriously argue that there is incon¬ 
sistency between Brady v. Work and Lane v. Watts, both 
decided by the Supreme Court? Will he contend that a 
case wherein the plaintiff alleges and shows title fully 
vested in him is similar to a case wherein the plaintiff's 
case, if not his pleading, showed title vested in the United 
States? 

WTiat is the status of the applicants for prospecting 
permits whose applications are not allowable unless the 
lands in suit are parts of the public domain? Is their 
status different from the status of the public land claim¬ 
ants, i. e., the mining locator claimants and the home¬ 
stead entrymen in Lane v. Watts and Fall v. Louisiana, 
supra? The applications for prospecting permits have 
not been allowed. They have not been approved for 
allowance. They are allowable in the exercise of the 
“discretionary judgment” of the Secretary, but have 
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never been allowed. Not one of the applicants has 
expended a dollar on the lands in his applications. All 
that these applicants have done is this: Each of them 
paid a small filing fee when his application was tendered, 
which will be refunded when the application is rejected. 
All of them caused Utah to go to the great expense of 
taking testimony, employing counsel, and carrying 
on protracted litigation, solely at the expense of Utah, 
in defense of its school grant. And the great shame of 
it all is that the Land Department has said to the world 
that any fellow who sees fit to apply for the State’s 
lands as these fellows do, can cause the State the same 
trouble, the same expense, the same litigation. Right 
now Utah is defending before the Register and Re¬ 
ceiver at Salt Lake City in several cases, all of them 
similar to the case now before this court. 

“An application for an oil and gas prospecting 
permit under section 13 of the act of February 25, 
1920, is, in effect, a mere request that a license be 
granted and confers upon the applicant no interest 
in the lands or the mineral deposits therein.” (Syl¬ 
labus, Enlow v. Shaw , et al, 50 L. D. 339.) 

THIS IS NOT A SUIT TO CONTROL OR COERCE 
THE “DISCRETIONARY JUDGMENT” OF THE 
SECRETARY OF THE INTERIOR: Abhorrent to 
an intelligent citizen’s conception of the significance of 
real citizenship, and repulsive to every concept of a 
government by law, is the pretense that the Secretary 
of the Interior is absolutely exempt from the processes 
of the judiciary when he has exercised his judgment 
and discretion as to whether a State or a citizen has 
or has not acquired title to land under a grant of land 
by act of Congress. The pretense that the Secretary’s 
judgment in matters of law, unless obviously arbitrary 
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and capricious , may not be revised in mandamus or 
injunction proceeding against him held citizens helpless 
and States powerless for a long time. That pretense, 
if the courts tolerated it, would be an impregnable 
barrier against relief by a citizen or a State from gross 
errors in matters of law by the Secretary of the Interior. 
To a very great extent protected against review by the 
courts, Secretaries of the Interior, in “ye olden times/’ 
entertained peculiar and varying views as to the mean¬ 
ing of apparently clear statutes, so varying, so fanciful, 
so fantastic, that the series of reports known as the 
Land Decisions has often been referred to as forty-nine 
volumes of questionable humor. 

But an end to that immunity seems to have come in 
Work v. Mosier, 261 U. S. 352, and Work v. McAlester , 
262 U. S. 200, the opinion in each case having been de¬ 
livered by the Chief Justice. And it is most pleasant 
to remark that, strange as it may seem, counsel for the 
defendants in this proceeding was a mighty power in 
bringing about the court’s decision in the Mosier case. 
The decision in that case was not entirely satisfactory 
to the Department of the Interior, notwithstanding it 
dismissed a petition for mandamus, and in doing so 
reversed the concurring judgments of the District of 
Columbia Court of Appeals and the Supreme Court 
of that District. The dissatisfaction arises out of this, 
viz, that the court held that the Secretary’s judgment 
as to the meaning of a law w r as not beyond review in a 
mandamus proceeding , and w T ould be revised by the 
judiciary, even if not obviously arbitrary. The court 
said: 

“Nor is the settlement of this question (wdiether 
a bonus for an Indian oil lease is capital or income) 
a matter of discretionary construction by the Sec¬ 
retary.” (Italics supplied.) “The question 
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whether bonuses were to be included in royalties 
is a matter of statutory construction (not ‘discre¬ 
tionary construction’), not finally entrusted to the 
discretion of the Secretary, but determinable in 
court at the instance of the beneficiaries of right.” 
(Italics and matter in parentheses are ours.) 

We respectfully submit that it is not “discretionary” 
with the Secretary to hold that lands have, or have not, 
passed into the ownership of Utah. In other words, 
whether they have or have not passed is not within the 
Secretary’s “ discretionary construction,” which the 
courts will not review, but is within “statutory con¬ 
struction” by the Secretary, which the courts will 
review, even in a mandamus proceeding. 

In Work v. McAlester , 262 U. S. 200, the Chief Jus¬ 
tice, the liberator of man and State from the tyranny 
that Secretaries of the Interior have practiced under the 
guise of an exercise of judgment and discretion, reviewed 
and refused to sustain the Secretary’s discretion and 
judgment as displayed in the construction of statutes. 
Twice in the decision in said case a reference is made to 
the Secretary’s “ legal discretion,” the evident meaning 
of the opinion being that if there is a discretion lodged 
in the Secretary to do or not to do an act, the courts 
may not review the act, but if the discretion is merely 
legal judgment on the meaning of a statute , and the judg¬ 
ment of the Secretary is not consistent with the true meaning 
thereof, the judgment may be reviewed and virtually an¬ 
nulled, even in a mandamus proceeding. 

Workv. McAlester, supra, rehabilitates Roberts v. United 
States, 176 U. S. 221, as authority; another consumma¬ 
tion most devoutly desired. It should never have been 
practically forced down from its justly high estate in 
truly enlightened jurisprudence; and the fact that an 
extensive quotation therefrom (one familiar to every 
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member of the bar who has had any experience in man¬ 
damus proceedings), appears, in a manner approving of 
it, in the opinion in Work v. McAlester , is an assurance 
of easy relief in the future from denials by the Secretary 
of the Interior of the rights of man and of States under 
the laws and grants affecting the public domain. But 
the most salutory effect of it will be the notice it gives 
to autocrats in the numerous bureaus, commissions, 
boards, and offices of a tremendously bloated and al¬ 
ready dangerously distended government at Washing¬ 
ton, that the people and the States, when maintaining 
rights under laws of Congress, are under the aegis of 
the judiciary, and that the political department of the 
government, and the politicians that control it, must 
not and shall not ignore, deny, impair diminish, or 
whittle away those rights. 

The Mosier and McAlester cases, supra, were cited 
by this court in its opinion in Work, Secretary of the 
Interior, against United States, ex rel Logan Rives, supra, 
this court saying: 

“These decisions represent the latest expressions 
of the Supreme Court of the United States on the 
subject and are binding upon us.” 

Truth is sacred, little else really is, and justice done 
is truth applied. To discover the truth that justice 
may be done ought to be the single purpose of the de¬ 
fendants and their counsel when either complaining or 
defending in the courts. Are these truths unknown to 
the Secretary and his counsel, to wit: That in Payne v. 
Central Pacific Ry. Co. (255 U. S. 228, 236), and Payne 
v. New Mexico (255 U. S. 367, 371), the Supreme Court 
said of the Interior Department that its functions are 
judicial in nature when administering under grants made 
by Congress; that when the Department exceeds its 
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authority and assumes to dispose of lands that have 
ceased to be public lands because the title thereto has 
passed from the United States under Congressional 
grants, the courts will interfere to protect the title of 
the grantees? 

The Secretary’s legal discretion “does not clothe him 
with any discretion to enlarge or curtail the rights of 
the grantee, nor to substitute his judgment for the will 
of Congress.” Central Pacific case, supra. See the 
New Mexico case, supra, for an expression of the same 
concept as to the limitations upon the power of the 
Secretary. Many other cases to the same effect could 
be cited here, but it is not perceived that any reason 
for doing so exists. 

The instant case illustrates an intention on the part 
of the Department of the Interior to administer as pub¬ 
lic lands of the United States certain sections of lands 
specified in a State’s school grant, unless the State shall 
perform a task which the law of the grant does not re¬ 
quire of performance by it, to wit, assume and carry the 
burden of proof of what is practically an impossibility 
without extensive and expensive exploratory operations 
by the State, viz, that land is non-mineral in character. 
Such a situation as this with respect to the school grants 
to the States offends against justice and fair play, and, 
obviously, is inimical to the public interests of the 
States and the welfare of their people. 

It is a manifestation of only one of many of the unde¬ 
sirable effects of a tendency that increases in momentum 
every year, not only to lodge more and more power in 
the government at Washington, but to magnify that 
government’s efficacy even as a means of accomplish¬ 
ment of purposes within the power of a State to accom¬ 
plish. Such tendency must be checked, unless the 
people of the States are content to witness decadence 
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of the States, their reduction to the grade of provinces 
of an already too greatly distended and top-heavy 
government at Washington, their fall from the high 
estate which the first ten amendments of the Federal 
Constitution were intended to and do emphasize. 

It is manifest that the decree of the court below- 
should, and must be, reversed with instructions to grant 
all the prayers of the bill. 

Respectfully submitted, 

The State of Utah, 

By Harvey H. Cluff, 
Attorney General for the State of Utah. 
Patrick H. Loughran, 

Mills Building, 

Washington, D. C., 

Counsel and Attorney for the State of Utah. 
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APPENDIX 

Sections 6 and 10 of the act, approved July 12,1894 (Chap. 

138, 28 Stat. 107): 

“ Section 6. That upon the admission of said 
State (Utah) into the Union, sections numbered 
two, sixteen, thirty-two and thirty-six in every 
township of said proposed State, and where such 
sections or any parts thereof have been sold or 
otherwise disposed of by or under the authority 
of any Act of Congress other lands equivalent 
thereto, in legal subdivisions of not less than one- 
quarter section, and as contiguous as may be to 
the section in lieu of which the same is taken, are 
hereby granted to said State for the support of 
common schools, such indemnity lands to be se¬ 
lected within said State in such manner as the 
legislature may provide, with the approval of the 
Secretary of the Interior: 

“Provided, That the second, sixteenth, thirty- 
second, and thirty-sixth sections embraced in per¬ 
manent reservations for national purposes shall 
not, at any time, be subject to the grants nor to 
the indemnity provisions of this Act, nor shall any 
lands enbraced in Indian, military or other reser¬ 
vations of any character be subject to the grants 
or the indemnity provisions of this Act until the 
reservations shall have been extinguished and 
such lands be restored to and become a part of the 
public domain. 

****** ** 
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“ Section 10. That the proceeds of lands herein 
granted for educational purposes, except as herein¬ 
after otherwise provided, shall constitute a perma¬ 
nent school fund, the interest of which only shall 
be expended for the support of said schools, and 
such lands shall not be subject to preemption, 
homestead entry, or any other entry under the 
land laws of the United States, whether surveyed 
or unsurveyed, but shall be surveyed for school 
purposes only.” 

Sections 2275 and 2276 of the Revised Statutes, as amended 
by the act approved February 28,1891 (26 Stat., 796): 

“Sec. 2275. Where settlements with a view to 
preemption or homestead have been, or shall here¬ 
after be made, before the survey of the lands in the 
field, which are found to have been made on sec¬ 
tions sixteen or thirty-six, those sections shall be 
subject to the claims of such settlers; and if such 
sections, or either of them, have been or shall be 
granted, reserved, or pledged for the use of schools 
or colleges in the State or Territory in which they 
lie, other lands of equal acreage are hereby appro¬ 
priated and granted, and may be selected by said 
State or Territory, in lieu of such as may be thus 
taken by preemption or homestead settlers. And 
other lands of equal acreage are also hereby appro¬ 
priated and granted, and may be selected by said 
State or Territory where sections sixteen or thirty- 
six are mineral land, or are included within any 
Indian, military, or other reservations, or are 
otherwise disposed of by the United States; PRO¬ 
VIDED, Where any State is entitled to said sec¬ 
tions sixteen and thirty-six, or where said sections 
are reserved to any Territory, notwithstanding 
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the same may be mineral land or embraced within 
a military, Indian, or other reservation, the selec¬ 
tion of such lands in lieu thereof by said State or 
Territory shall be a waiver of its right to said sec¬ 
tions. And other lands of equal acreage are also 
hereby appropriated and granted, and may be se¬ 
lected by said State or Territory to compensate 
deficiencies for school purposes, where sections 
sixteen or thirty-six are fractional in quantity, or 
where one or both are wanting by reason of the 
township being fractional, or from any natural 
cause whatever. And it shall be the duty of the 
Secretary of the Interior, without awaiting the 
extension of the public surveys, to ascertain and 
determine, by protraction or otherwise, the num¬ 
ber of townships that will be included within such 
Indian, military, or other reservations, and there¬ 
upon the State or Territory shall be entitled to 
select indemnity lands to the extent of two sections 
for each of said townships, in lieu of sections sixteen 
and thirty-six therein; but such selections may 
not be made within the boundaries of said reserva¬ 
tions: Provided, however, That nothing herein 
contained shall prevent any State or Territory 
from awaiting the extinguishment of any such 
military, Indian, or other reservation and the res¬ 
toration of the lands therein embraced to the pub¬ 
lic domain and then taking the sections sixteen and 
thirty-six in place therein; but nothing in this pro¬ 
viso shall be construed as conferring any right not 
now existing. 

“Sec. 2276. That the lands appropriated by the 
preceding section shall be selected from any un¬ 
appropriated, surveyed public lands, not mineral 
in character, within the State or Territory where 
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such losses or deficiencies of school sections occur; 
and where the selections are to compensate for 
deficiencies of school lands in fractional townships, 
such selections shall be made in accordance with 
the following principles of adjustment, to wit: 
For each township, or fractional township, con¬ 
taining a greater quantity of land than three-quar¬ 
ters of an entire township, one section; for a frac¬ 
tional township, containing a greater quantity of 
land than one-half, and not more than three- 
quarters of a township, three-quarters of a section; 
for a fractional township, containing a greater 
quantity of land than one-quarter, and not more 
than one-half of a township, one-half section; and 
for a fractional township containing a greater 
quantity of land than one entire section, and not 
more than one-quarter of a township one-quarter 
section of land: Provided, That the States or Terri¬ 
tories which are, or shall be entitled to both the 
sixteenth and thirty-sixth sections in place, shall 
have the right to select double the amounts named, 
to compensate for deficiencies of school land in 
fractional townships.” 

The act, approved May 3,1902 (Chap. 683, 32 Stat. 118): 

“That all the provisions of an Act of Congress 
approved February twenty-eighth, eighteen hun¬ 
dred and ninety-one, which provided for the selec¬ 
tion of lands for educational purposes in lieu of 
those appropriated for other purposes, be, and the 
same are hereby, made applicable to the State of 
Utah, and the grant of school lands to said State, 
including sections two and thirty-two in each town¬ 
ship, and indemnity therefor, shall be administered 
and adjusted in accordance with the provisions of 
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said Act, anything in the Act approved July six¬ 
teenth, eighteen hundred and ninety-four, pro¬ 
viding for the admission of said State into the 
Union, to the contrary notwithstanding. 

“Section 2. That wherever the words ‘ sections 
sixteen and thirty-six’ occur in said Act, the same 
as applicable in the State of Utah shall read: ‘ sec¬ 
tions two, sixteen, thirty-two, and thirty-six/ 
and wherever the words ‘ sixteenth and thirty-sixth 
sections’ occur the same shall read: ‘second, six¬ 
teenth, thirty-second, and thirty-sixth sections,’ 
and wherever the words ‘ section sixteen or thirty- 
six ’ occur the same shall read: ‘sections two, six¬ 
teen, thirty-two or thirty-six,’ and wherever the 
words ‘two sections’ occur the same shall read 
‘four sections.’” 

The act, approved June 25, 1910 (36 Stat 847): 

“That the President may, at any time in his 
discretion, temporarily withdraw from settlement, 
location, sale, or entry any of the public lands of 
the United States including the District of Alaska 
and reserve the same for water-power sites, irriga¬ 
tion, classification of lands, or other public pur¬ 
poses to be specified in the orders of withdrawals, 
and such withdrawals, or reservations, shall re¬ 
main in force until revoked by him or by an Act 
of Congress. 

“Sec. 2. That all lands withdrawn under the 
provisions of this Act shall at all times be open to 
exploration, discovery, occupation, and purchase, 
under the mining laws of the United States, so far 
as the same apply to minerals other than coal, oil, 
gas and phosphates: Provided, That the rights of 
any person who, at the date of any order of with- 
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drawal heretofore or hereafter made, is a bona fide 
occupant or claimant of oil or gas bearing lands, 
and who, at such date, is in diligent prosecution 
of work leading to discovery of oil or gas, shall not 
be affected or impaired by such order, so long as 
such occupant or claimant shall continue in dili¬ 
gent prosecution of said work: And provided fur¬ 
ther, That this Act shall not be construed as a 
recognition, abridgment, or enlargement of any 
asserted rights or claims initiated upon any oil 
or gas bearing lands after any withdrawal of such 
lands made prior to the passage of this Act: And 
provided further, That there shall be excepted 
from the force and effect of any withdrawal made 
under the provisions of this Act all lands which are 
on the date of such withdrawal, embraced in any 
lawful homestead or desert-land entry theretofore 
made, or upon which any valid settlement has 
been made and is at said date being maintained 
and perfected pursuant to law; but the terms of 
this proviso shall not continue to apply to any 
particular tract of land unless the entryman or 
settler shall continue to comply with the law under 
which the entry or settlement was made; AND 
PROVIDED FURTHER, That hereafter no forest 
reserve shall be created, nor shall any additions 
be made to one heretofore created within the limits 
of the States of Oregon, Washington, Idaho, Mon¬ 
tana, Colorado, or Wyoming, except by Act of 
Congress. 

“Sec. 3. That the Secretary of the Interior shall 
report all such withdrawals to Congress at the 
beginning of its next regular session after the date 
of the withdrawals.” 




